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I. NATURE OF THE OBLIGATION TO SURRENDER. — Contrary to 
an opinion expressed by Chancellor Kent! to the doctrine and 
practice which obtain, as between countries which are members 
of the same empire,’ which obtained between the American 
colonies before the Revolution,® and which has been declared appli- 
cable, as between States and Territories of the ‘American Union, 
upon principles of the common law, independently of the pro- 
visions of the Federal Constitution,‘ it is now universally agreed 
among the American courts that there is no obligation on the 
part of one country to surrender fugitives from the justice 
of another country, beyond such as may spring from considera- 
tions of convenience, comity, and good-will, except where the 
same has been assumed by a treaty in express terms.° 


II. NaTurE OF THE OBLIGATION UNDER TREATIES. — Treaties 
now exist between the United States and the principal civilized 
nations, providing for the mutual surrender of fugitives from 
justice, in cases of crimes of an atrocious nature, and those 
which strike at the rights of property or the safety of com- 


merce.® These treaties being, by the terms of the Constitution, 
a part of ‘*the supreme law of the land,’’ are self-enforcing ; 


1 Matter of Washburn, 4 Johns. Ch. 
206; s. c., 8 Wheel. Cr. C. 478. 

2 O’Done’s Case, cited in The Com- 
monwealth v. Deacon, 10 Serg. & R. 
125; Lundy’s Case, 2 Vent. 214; Rex v. 
Kimberley, 2 Strange, 848; s. c., Fitzg. 
111; Barn. K. B. 225; East India Co. v. 
Campbell, 1 Ves. 246. 

3 Booth, C.J., in The State v. Buzine, 4 
Harr. (Del.) 572, 574; Tilghman, C. J., 
in The Commonwealth v. Deacon, 10 
Serg. & RK. 125, 129. 

* The State v. Buzine, 4 Harr. (Del.) 
572, 574; The State v. Loper, Ga. Dec., 

Part 33. 

5 The Commonwealth v. Deacon, 10 
Serg. & R. 125; Case of Dos Santos, 2 
Brocken. 493; Matter of Foster, 23 N. J. 
L. 811, 815; United States v. Davis, 2 
Sumn, 482, 486; The British Prisoners, 
1 Woodb. & M. 66, 68; Holmes v. Jen- 
nison, 14 Pet. 540, 549; The People v. 


Curtis, 50 N. Y. 321, 325; Adriance v. 
Lagrave, 59 N. Y. 110, 112; The Com- 
monwealth v. Hawes, 13 Bush, 697; 
United States v. Watts, 14 Fed. Rep, 
130. See also 6 Op. Att’y-Gen. 431; 
Wheat. on Int. Law, sect. 115. 

6 In the case of Stupp, 11 Blatchf. 
124, 188, the industry of Mr. District 
Judge Blatchford collected and made a 
sketch of the various extradition treaties 
which, prior to that date (1873), had been 
made between the United States and 
various countries. Treaties with foreign 
countries are made, by the terms of the 
Constitution of the United States, a part 
of “the supreme law of the land.” 
Const. U. S., Art. VI. Those of dates 
prior to the year 1845 are published in 
8 U. S. Stats. at Large. Subsequent ones 
are published, according to their respec- 
tive dates, in the various volumes of the 
United States Statutes at Large. 
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no act of Congress is necessary to put them into operation, but 
their provisions are administered in the courts of justice, both 
national and State, wherever they properly come before them.'! 
From this obligation of administering or giving effect to treaties 
as a part of the law of the land, springs the power of interpret- 
ing their provisions, whenever they are drawn in question in 
judicial proceedings ;? and this power has been constantly exer- 
cised in extradition cases. Such treaties have received judicial 
interpretation with reference to the date of their taking 
effect ;* with reference to the meaning of the term ‘ infamous 
punishment,’’ holding it to mean infamous punishment according 
to the laws of the demanding country ;* with reference to whether 
the word ‘* murder ’’ embraces manslaughter, holding that it does 
not ;° with reference to their retroactive operation, holding that 
such a treaty may well apply to crimes committed prior to its 
taking effect, not being, when so operating, an ex post facto law ; ° 
with reference to the place of the commission of the crime 
charged, holding that a fugitive may be extraditable, although 
the crime may have been committed outside the territorial limits 
of the demanding country, if such country, nevertheless, has 
jurisdiction to try and punish the offender ;7 with reference to 
extradition for crimes punishable also in the demanded country, 
the conclusion being that such crimes are not extraditable, be- 
cause the courts of such country are unwilling to make an admis- 
sion so discreditable to themselves as that the crime charged 
cannot be properly tried and punished there; * and, finally, 


1 Foster v. Neilson, 2 Pet. 253, 314, per 
Marshall, C. J.; The Commonwealth v. 
Hawes, 13 Bush, 697, 702; United States v. 
Watts, 14 Fed. Rep. 130; The British 
Prisoners, 1 Woodb. & M. 66; Case of Dos 
Santos, 2 Brocken. 498; Re Parrott, 6 
Sawy. 349. In Ex parte Van Hoven, 
4 Dill, 411, 414, it is said, under an 
evident misapprehension of the law, that 
the statutory provisions on the subject of 
extradition (Rev. Stat. U.S., sect. 5270, e¢ 
seg.), were necessary to give the judicial 
department of the government jurisdic- 
tion to investigate a charge of crime 


alleged to have been committed within 
the limits of a foreign government. 

2 United States v. Watts, 14 Fed. 
Rep. 130. 

5 Matter of Vandervelpen, 14 Blatchf. 
137. 

* Re Farez, 7 Blatchf. 345, 348. 

5 Re Kelley, 2 Low. 339. 

® Re De Giacomo, 12 Blatchf. 391, 392. 

7 Re Stupp, 11 Blatchf. 124. Com- 
pare Re Tivnan, 5 Best & S. 645. 

8 Re Tivnan, 5 Best & S. 645. Com- 
pare The British Prisoners, 1 Woodb. & 
M. 66. 
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with reference to the very important and much disputed ques- 
tion, whether a person extradited for one crime can be put upon 
trial in the demanding country for another crime existing at the 
time of the extradition, before he has had an opportunity of 
returning to the extraditing country.’ 


III, Srarures ENACTED TO GIVE Errect To sucH TREATIES, — 
Statutes of a general nature have been enacted in the United States 
and in Great Britain to give effect to extradition treaties with 
foreign countries. Some of the States of the American Union 
have also assumed to pass such laws; but it has been held, upon 
the most obvious grounds, that State statutes of this nature are un- 
constitutional and void.? It is equally clear that a statute passed 
by the Legislature of one of the parties to a treaty, cannot be 
admitted by the other party as having the effect of modifying the 
terms of the treaty itself.’ It is still clearer that such a statute 


can have no binding force upon the courts of the other contract- 
ing party as affecting a modification of such atreaty.* The prin- 


1 On this point there is a conflict of 
opinion not creditable to our jurispru- 
dence. It has been held in the Second 
Circuit that a prisoner so extradited may 
be tried for an offence existing at the date 
of his surrender, other than that for which 
he was surrendered. United States v. 
Caldwell, 8 Blatchf. 181; United States 
v. Lawrence, 18 Blatchf. 295. It has 
likewise been held, in the State courts of 
New York, that a person extradited by a 
foreign country for a crime, is liable to 
arrest here in civil actions, before he has 
had opportunity to return to the extra- 
diting country, although the extradition 
proceedings were fraudulently concocted 
by his creditors to bring him within reach 
of civil process, if the plaintiff were 
innocent of such fraud. Adriance v. 
Lagrave, 59 N. Y. 110 (reversing s. c., 1 
Hun, 689; s. c., 4 Thomp. & C. 215). 
Grover and Folger, JJ., dissented. But 
where the plaintiff was one of the credi- 
tors who concocted the fraud, it was held 
otherwise. Matter of Lagrave, 45 
How. Pr. 815. On the other hand 
it has been held, on reasoning which 


seems irrefragible, that a fugitive from 
justice, extradited for one offence, cun- 
not be put upon trial in the demand- 
ing country for an offence other than 
for which he was surrendered, existing 
at the time of his surrender, unless 
he has had a reasonable opportunity, 
after being so extradited, to return to 
the extraditing country. The Common- 
wealth v. Hawes, 13 Bush, 697, 702; 
United States v. Watts, 14 Fed. Rep. 
130. This conclusion has been reached, 
as a necessary implication, from the 
terms of the tenth article of our treaty of 
1842 with Great Britain. 

2 The People v. Curtis, 50 N. Y. 321, 
826; Holmes v. Jennison, 14 Pet. 540, 574. 

8 Earl Derby, in his correspondence 
with Mr. Fish relating to our demand 
for the extradition of Winslow, in 1876, 
appears at first to have taken this posi- 
tion with reference to the effect of the 
British extradition act of 1870, but finally 
abandoned it. 

* United States v. 
Blatehf. 295, 802, 304. 


Lawrence, 13 
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cipal British statute on the subject, which has been brought to the 
attention of our courts, is known as ‘* The Extradition Act, 
1870.’?? With the terms of this we are not now concerned. 
The principal American statutes have been the act of August 
12, 1848,’ the act of June 28, 1860, amending the same,’ and 
the act of June 19, 1876, Chap. 133.4 These statutes, in- 
cluding the act of 1876, which was designed to correct an error 
in the text of the previous statutes as embodied in the first edi- 
tion of the Revised Statutes, will be found in Title 66 of that 
body of laws.' These provisions apply to all treaties, whether 
made before or after the particular act which is there codified.® 
They regulate the extradition of fugitives from the justice of 
foreign countries, when read in connection with the treaty appli- 
cable to the particular case.’ They have not been affected by 
the provisions of the Revised Statutes of the United States, 
which relate generally to the writ of habeas corpus. The latter 
provisions have not the effect of prescribing any different rules 
of decision, in disposing of such cases on habeas corpus, from 
those which were the rules of decision in disposing of such 
cases prior to the enactment of such statute. 


IV. Inrriation OF PRrocEEDINGS UNDER THESE STATUTES. — 
The principal design of these statutes was, to make the extradition 
of a fugitive from the justice of a foreign country depend, not upon 
the action of the executive department of the government alone, 
but upon the concurrent action of the executive and the judiciary. 
This question was brought sharply to the public attention in this 
country in the year 1799, when Nathan Robins, charged with 
having committed a murder in the British fleet, was surrendered 
to the British authorities, at Charleston, South Carolina, by Judge 
Bee, of the United States District Court for that district, acting 
in pursuance of the request of the President, John Adams. It 
was claimed that Robins was an American citizen. The public 
excitement ran so high that an escort of troops was necessary to 


1 33 and 34 Vict. Ch. 52. 5 Rev. Stats. U. S., sect. 5270, et seg. 
?9U.S. Stats. at Large, 302. 6 Ex parte Van Hoven, 4 Dill. 411, 
5 12 U.S. Stats. at Large, 84. 413, before Nelson, J. 

* 19 U.S. Stats. at Large, 59. 7 Re Stupp, 12 Blatchf, 501. 
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effect the surrender. The surrender was made under the twenty 
seventh article of the treaty of 1794,’ between this country and 
Great Britain. Notwithstanding it was made in pursuance of a 
treaty, the public indignation was so great that condemnatory res- 
olutions were introduced in the House of Representatives and 
supported by Mr. Livingston. The eonduct of Mr. Adams was 
defended, ina celebrated speech on the floor of that body, by John 
Marshall,? whom the gratitude of Mr. Adams soon after raised tothe 
office of Chief Justice of the Supreme Court of the United States. 
This act of extradition was one of the principal causes which led 
to the overthrow of the administration of that distinguished revo- 
lutionary patriot. That overthrow involved a popular repudia- 
tion of the doctrine that an extradition treaty can be executed by 
the executive department of the government alone. When, in 
1806, the twenty-seventh article of the treaty of 1794 expired by 
its limitation, it was not renewed, and we had no treaty of extradi- 
tion with Great Britain from that year until 1842, when the treaty 
was entered into which is still in force. The act of 1848 was 
passed principally to give effect to this treaty, although itis equally 
applicable to other extradition treaties with foreign countries. 

One of the principal questions which has arisen in the con- 
struction of this statute, relates to the authority which must take 
the inifiative in a proceeding under it. This matter has been 
considered with reference to three inquiries : — 

(1.) Whether a warrant of arrest must first be issued in the 
demanding country. — There has been a conflict of opinion upon 
this question. It has been held in the Second Circuit that such a 
warrant is not necessary as a preliminary step to an investigation 
under an extradition treaty, and, consequently, that any aver- 
ments in the complaint upon which such a proceeding is had, 
touching the issuing of such a warrant abroad, may be treated as 
surplusage.? On the contrary, it has been held in the Eighth 
Circuit that such a warrant and the depositions upon which it 
issued must accompany the requisition upon this government, in 
order that the demanding government can, under the terms of 


.'8 U.S. Stats. at Large, 129. Adm, Rep. 266-291, and also in the 
2 This speech will be found in Bee’s Appendix to 5 Wheat., Note 1. 
3 Re Farez, 7 Blatchf. 345, 347. 
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the treaty, claim the surrender; but that the judicial department 
will presume, from the fact of the issuing of the usual mandate 
of the Secretary of State, that this was done ;' or, if the con- 
trary be the fact, it may be shown by the prisoner, and if shown, 
will prevent the extradition.? 

(2.) Whether a requisition must be made by the government 
of the country in which the crime is alleged to have been com- 
mitted, or which has jurisdiction to try and punish the same, 
upon the government of the United States, for the surrender of 
the alleged fugitive. —There is also, unfortunately, a conflict 
of judicial opinion upon this question. It has been held in the 
Second* and in the Eighth* Circuits that such a requisition is 
necessary; but this has been pointedly: denied in the Second 
Circuit.2 The latter view is supported by eminent judgments in 


the State courts in cases which arose prior to the statutes under 
consideration,’ and by the analogy of the rule in cases of inter- 
state extradition, which has always been to the effect that a 


1 Ex parte Van Hoven (second case), 
4 Dill. 415, 423, before Dillon and Nel- 
son, JJ. 

? Ex parte Van Hoven (second case), 
4 Dill. 415, 428, before Dillon and Nel- 
son, JJ. In the same case, 4 Dill. 424, 
note, which was a habeas corpus proceed- 
ing, the prisoner was permitted to file a 
plea setting up this fact, which was trav- 
ersed by the officer having him in cus- 
tody. The issue thus made was tried by 
the court and resolved against the pris- 
oner. As to the particularity with which 
the crime is described in such a warrant, 
and as to the effect of such a warrant as 
evidence of the commission of the crime, 
see Re Farez, 7 Blatchf. 34, 50. The 
jurisdiction of the magistrate of the de- 
manding country, who issued the warrant 
of arrest in the first instance, and took 
the depositions upon the basis of which 
the demand is made, is sufficiently estab- 
lished by the certificate of our minister 
or consular agent, under the act of 1860 
(now Rev. Stats. U.S., sect. 5271), that 
the depositions are so authenticated as to 
be received in evidence in the tribunals 


of the demanding country for similar 
purposes. It seems also that the juris- 
diction of such magistrate may be proved 
by the oral statements of witnesses to 
the effect that he is the magistrate which 
he purports to be. Re Macdonnell, 11 
Blatchf. 190, 192. 

5’ Ex parte Kaine, 3 Blatchf. 1; Re 
Henrich, 5 Blatchf. 414, 425; Re Farez, 
7 Blatchf. 34, 45. 

* Ex parte Van Hoven, 4 Dill. 412, 
before Nelson, J. This, as well as sev- 
eral other points of doctrine, —some of 
which, as we shall hereafter see, have 
been entirely overthrown,—appear to 
have originated in the dissenting opinion 
of Mr. Justice Nelson, in Ex parte Kaine, 
14 How. U. S. 103, which, the case having 
been dismissed by the Supreme Court 
of the United States for want of juris- 
diction, he felt at liberty to follow in his 
circuit. 

5 Re Dugan, 2 Low. 267. 

6 Matter of Washburn, 4 Johns. Ch. 
406; s.c.,3 Wheel. Cr. C.473; The Com- 
monwealth v. Deacon, 10 Serg. & R. 125. 
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fugitive from the justice of another State may be arrested, on a 
complaint made on oath before a magistrate of the jurisdiction 
within which he is found, showing that he is charged with a 
crime in such other State, and held for the period prescribed by 
law: or, where there is no statute, for a reasonable time, to 
await a requisition from the State from whose justice he has 
fled. 

(3.) Whether an executive mandate is necessary to give the 
magistrate jurisdiction to examine into the charge. — There has 
also been a conflict of opinion upon the question whether the 
mandate of the executive department of the government is 
necessary to give jurisdiction to the magistrate before whom the 
alleged fugitive, arrested under such mandate, may be brought 
for examination. This conflict of opinion originated in a case 
in the Supreme Court of the United States,? where four of the 
justices* were of opinion that the magistrate derives his jurisdic- 
tion from the law, that is, from the treaty and the statute, and 
that it exists, whether an executive mandate has been issued or 
not; while three of them* (a fourth® expressing no opinion) 
were of opinion that such a mandate is necessary to give 
jurisdiction to the magistrate to make the examination. Mr. 
Justice Nelson subsequently propagated the minority opinion as 
the law of the second cireuit,® and it flourished there for a 
time,’ though in a later case in the same circuit, Mr. Circuit 
Judge Woodruff declined to express an opinion upon the question.§ 

In a case in the first cireuit Mr. District Judge Lowell 
announced his judgment in brief and positive terms, that no 
action of the executive department of the government is necessary 
as a preliminary to judicial action. He understood from the 
Macdonnell case that the contrary doctrine had been abandoned 
in the Second Circuit. The reason which he gave for his con- 
clusion was so plain and so conclusive that he declined to 


1 The State v. Buzine, 4 Harr. (Del.) * Nelson, Taney, and Daniel. 


572, 575; The Commonwealth v. Deacon, 5 Mr. Justice Curtis. 

10 Serg. & R. 125; The State v. Loper, 6 Ex parte Kaine, 3 Blatchf, 1. 

Ga. Dec., Part IL, 33; Ex parte Lorraine, 7 Re Henrich, 5 Blatchf. 414; Re 
16 Nev. 63. Farez, 7 Blatchf. 34; Re Farez (second 


2 Ex parte Kaine, 14 How. U. S., 103. case), 7 Blatchf. 345. 
8 Catron, McLean, Wayne, and Grier. 8 Re Macdonnell, 11 Blatchf. 79. 
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elaborate the point. It was simply that the statute did not 
require such action.’ It may be added that, so far as the writer 
is aware, there is no statute and no treaty between the United 
States and any foreign country which either provides for such 
action, or intimates in any possible way that it is necessary, or 
recognizes it as an existing practice. On the contrary, the 
statute prescribes the initiatory step in such a proceeding to be a 
complaint on oath or affirmation made to a magistrate, such as 
is named therein. 


V. Tue Executive Manpate.— According to the practice which 
usually obtains, the origin of which Iam unable to state, proceed- 
ings for the extradition of a fugitive from the justice of a foreign 
country are generally commenced, in this country, by the issuing, 
on the demand of the government from which the person has 
fled, of a mandate, precept, or warrant by the Federal Secretary 
of State, directed to any of the persons named as magistrates 
in the first section of the act of 1842,’ authorizing any 
such persons to examine into the charge against the person 
named therein, and to certify the evidence taken before him, 
together with his conclusion thereon, to the Secretary of, 
State, as required by the statute, if the same be deemed sufiicient 
to sustain the charge. As no such mandate is provided for in 
the tenth article of the treaty of 1842 with Great Britain, nor, so 
far as I know, in any other extradition treaty with this country, 
or in any of the statutes relating to the subject of, foreign 
extradition, I am unable to understand how the courts came to 
attach any importance to this precept, and especially how it ever 
came to be regarded as a necessary foundation of the jurisdiction 
of the magistrate to make the examination. The tenth article 
of the treaty in question, after providing for the mutual 
extradition of certain offenders, recites that ‘the respective 
judges and other magistrates of the two governments shall have 
power, jurisdiction, and authority, upon complaint made under 
oath, to issue a warrant for the apprehension of the fugitive,”’ 
etc. It is perceived that the foundation of the jurisdiction, as 


1 Re Kelley, 2 Low. 339. 29 U.S. Stats. at Large, 302; Rev. 
Stats. U. S., sect. 5270. 


| 
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here named, is not a mandate from the executive department of 
the United States, but a complaint, made under oath to a magis- 
trate. The act of 1848, after reciting what judges and officers 
shall have power to take the proceedings named, reads that each of 
them is ** hereby severally vested with power, jurisdiction, and au- 
thority, upon complaint made under oath or affirmation, * * * 
to issue his warrant for the apprehension of the person so 
charged,’’ ete. No provision is here made for any executive 
mandate or precept, as a preliminary or a foundation of the 
proceeding ; but, on the contrary, as in the treaty, the founda- 
tion of the proceeding is stated to be a ‘* complaint made under 
oath or affirmation.’’ In view of the fact that no such a mandate 
is provided for by treaty or by statute, what the courts have said 
concerning the necessity of it, the office of it, or the substance 
and form of it, must be regarded as of little importance. They 
have said that it may be issued by the Secretary of State, and 
that it is not necessary that it be issued by the President in 
person, since the Department of State is the organ through 
which the President acts in all matters touching our relations 
with foreign countries ;' that no particular form in which this 
mandate shall run, or in which the offence described in it shall 
be couched, is necessary ; but that the charge may be stated in it 
in general terms, as murder,”’ or ‘* forgery.’’? 


VI. EXAMINATION BEFORE WHAT OFFICER. — It will be observed 
that the Revised Statutes* vest the jurisdiction of issuing his 
warrant for the arrest of the alleged fugitive and examining into 
the charge against him in ‘‘any justice of the Supreme Court, 
cireuit judge, district judge, commissioner authorized to do 
so by any of the courts of the United States, or judge of a court 
of record of general jurisdiction of any State.’’ Under this 
statute, and the first section of the act of 1848, from which it 
was taken, questions have been made touching,— 

(1.) The jurisdiction of the commissioner.— And it must be here 
observed that it is not every commissioner of affidavits and bail 


' Re Farez, 7 Blatchf. 34, 46; Ex Dill. 415, 428, before Dillon and Nel- 
parte Van Hoven, 4 Dill. 411, 413; son, JJ. 
Ex parte Van Hoven (second case), 4 2 Re Macdonnell, 11 Blatchf. 79, 96. 
3 Sect. 5270. 
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appointed by the Circuit Courts of the United States that has 
jurisdiction to issue such a warrant and make such an examina- 
tion. Only those commissioners have this power who have been 
specially appointed. to exercise it under the terms of sect. 6, of 
the act of 1848, which makes it ‘‘ lawful for the courts of the 
United States, or any of them, to authorize any person or per- 
sons to act as a commissioner or commissioners, under the 
provisions of this act.’’? As a commissioner, acting under this 
statute, acts in the exercise of a special jurisdiction, the rule 
applies that he must certify everything precisely, and that every 
fact necessary to his jurisdiction must appear on the face of his 
proceedings. His proceedings must accordingly show the fact of 
his special appointment by a court of the United States as a 
commissioner to execute the provisions of extradition treaties.” 

(2.) The jurisdiction of judges of the States. — In early cases, 
judges of the courts of the States assumed jurisdiction in such 
cases Without question.2 This assumption was natural enough, 
in view of the thirty-third section of the Judiciary Act of 1789, by 
which justices of the peace of the States were empowered to 
examine and commit offenders in cases arising under the laws 
and jurisdiction of the United States. That Congress has power 
to designate State officers to execute the laws of the Union has 
been long settled.‘ If the officers so designated act in pursuance 
of the power thus vested in them, they act within their jurisdic- 
tion, and their action is legal. But they are not bound to 
exercise a power thus vested in them by another government ; 
they may refuse to act; and if they refuse, it seems there is no 
means within the power of the general government to compel 
them to act.® 

VII. THe Comeraint. — The power thus vested in the officers 
named as magistrates, to issue their warrants of arrest and to 
examine into charges against alleged fugitives, is, it must be 
again observed, by the terms of the statute,® to be exercised 


19U.S. Stats. at Large, 303. * Wayman v. Southard, 10 Wheat. 1, 
2 Re Farez, 7 Blatchf. 345, 347; Ex 40. 
parte Lane, 6 Fed. Rep. 34. 5 The British Prisoners, 1 Woodb. & 
Matter of Washburn, 4 Johns. Ch. M. 66, 70. 
106 ; s. c., 8 Wheel. Cr. C. 478; TheCom- ®9 U. S. Stats. at Large, 302; Rev. 
monwealth v. Deacon, 10 Serg. & R. 125. Stats., sect. 5270. 
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upon a ‘¢ complaint made under oath or affirmation.’’ It follows 
from this that, without a sufficient complaint on oath or affirma- 
tion, the magistrate has no jurisdiction to issue the warrant.! 
Such complaints are usually made by the consular agent of the 
demanding goverament ; and, as these officers, from the nature 
of the case, have no personal knowledge of the commission of 
the alleged crime, such complaints, when made by them, are 
necessarily made upon information and belief, —that is, upon 
official information, derived from telegraphic dispatches from the 
authorities of their respective governments, or from depositions 
taken in their respective countries.? Such a complaint, so made 
by the consular agent in his official character, is a good com- 
plaint, although it does not make the averments as of his per- 
sonal knowledge,*® provided the crime’is described with sufficient 
particularity.4 But such a complaint, so made, which does not 
state that the consular agent has any personal knowledge in the 
premises, and does not specify the particulars of the crime, will 
not, it has been held, give jurisdiction to arrest and detain the 
alleged fugitive.’ Such a complaint need not be drawn with the 
formality of an indictment, but it must be sufficiently clear and 
distinct as fairly to inform the accused of the charge made 
against him, to the end that he may be able to meet the investi- 
gation.’ The offence charged must be stated with sufficient par- 
ticularity to show that it is an offence within the treaty ;’ and it 
is the duty of the court examining the cause of the prisoner’s 
detention on habeas corpus, to inquire whether it charges a crime 
under the foreign law ;* and if it do not charge a crime which is 


' Matter of Heilbronn, 1 Park. Cr. R. 
429, 436, before Mitchell, J. 

* Ex parte Van Hoven (second case), 
4 Dill, 415, 424, before Dillon and Nel- 
son, JJ. 

5 Re Farez, 7 Blatchf. 345. 

* Ibid. 847, 

5 Re Farez, 7 Blatchf. 34, 49. 

® Re Farez,7 Blatchf. 347; Ex parte 
Van Hoven, 4 Dill. 411, 414 (before 
Nelson, J.; 8. ¢., affirmed by Dillon, J., 
as stated in the note, 4 Dill. 414). Re 
Henrich, 5 Blatchf. 424, 426. In this case 
the complaint, which attempted to charge 
forgery and the utterance of forged paper, 


was held not sufficiently certain, and the 
prisoner was discharged. For another 
complaint, which attempted to charge the 
same crime, which was likewise held in- 
sufficient, see Re Farez, 7 Blatchf.-34, 38. 
For an illustration of a complaint suffi- 
ciently charging the same crimes, and an 
extended discussion of the same, see Re 
Macdonnell, 11 Blatchf. 79, 97. 

7 Re Macdonnell, 11 Blatchf. 79, 97; 
Re Henrich, 5 Blatchf. 424, 426; Matter 
of Heilbronn, 1 Park. Cr. R. 429, 433. 

8 Matter of Heilbronn, 1 Park. Cr. R. 
429, 433. 
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within the treaty, with the proper specifications of time and place, 
the warrant will be treated as void and the prisoner will be dis- 
charged on habeas corpus.!| Where the treaty provided for ex- 
tradition in case of crimes which were subject to ‘ infamous 
punishment,’’ it was held that the complaint must charge that 
the crime imputed to the prisoner was subject to such punish- 
ment.2 Of course, it is not a good objection to such a-complaint 
that it states more than is necessary, —as, where a good com- 
plaint for forgery also charged a conspiracy, the latter being 
held mere surplusage.* Whether or not a requisition by the gov- 
ernment of the country in which the alleged crime was com- 
mitted, and a mandate issued by the executive department of this 
government be necessary to initiate the proceedings,’ yet it seems 
that there is no distinct adjudication that is necessary that the 
facts of such requisition and mandate should be recited in the 
complaint ; and it has been held that it is not necessary.> It has 
been held that the commissioner cannot amend the complaint, in 
a material matter, after the conclusion of the hearing.® 


VIII. THe Commissioner’s WarRANTOF ARREST— The warrant 
of arrest issued by the commissioner, or other magistrate, is the 
process which is usually returned by the marshal to writs of habeas 
corpus, us his justification for the detention of the prisoner. 
This circumstance gives to this instrument an especial importance. 
In issuing it, the commissioner, as already stated, is deemed to 
act in the exercise of a special jurisdiction, so that, in order to 
justify the marshal in arresting the alleged fugitive thereunder, 
every fact necessary to the jurisdiction of the commissioner to 
issue it must appear on its face.7. As already stated, it must 
show the jurisdiction of the commissioner, by reciting that he has 
been authorized by a court of the United States to act as a com- 


! Re Henrich, 5 Blatchf. 424, 426; Ex Compare United States v. Stowell, 2 
parte Van Hoven, 4 Dill. 411, 414; Curt. C. C. 153. 
Re Farez, 7 Blatchf. 845. 7 Re Macdonnell, 11 Blatchf, 79, 86. 
2 Re Farez, 7 Blatchf. 345, 356. The reader is referred to this case for | 
3’ Re Macdonnell, 11 Blatchf. 79,97. an illustration of a good warrant, the ele- 
* Ante, sect. 4. ments of which are separately presented, 
5 Re Macdonnell, 11 Blatchf. 79, 92. and the terms of which are amply dis- 
6 Ex parte Lane, 6 Fed. Rep. 343. cussed. 
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missioner under the act of August 12, 1848,’ or, now, under the 
Revised Statutes of the United States ; though it is not necessary 
that it should recite that he was appointed by the Circuit Court 
to issue that particular warrant.? It has been held that it must 
recite that a requisition has been made upon the government of the 
United States, by the government of the country in which the crime 
is alleged to have been committed, and that authority has been 
obtained from the United States to apprehend the alleged fugi- 
tive, and examine into the charge with a view to his extradi- 
tion ;* but this is more than doubtful.‘ 


IX. Tue Arrest THEREUNDER. — This warrant is usually di- 
rected to any marshal of the United States, or to the marshals of 
the United States for any district, respectively, or to their deputies, 
or to the deputies of any of them, or to any of said deputies.$ 
A marshal or deputy marshal of the United States, receiving such 
a writ, may execute it anywhere in the United States,® and, if 
executed in any other State from that in which it was issued, 
the prisoner may be removed under it to the district in which it 
was issued for examination.’ It is not necessary that the ex- 


amination should take place in the district in which the arrest is 
made. 


19 U.S. Stats. at Large, 302; Rev. 
Stats. U. S., sect. 5270. 

2 Re Farez, 7 Blatchf. 845, 347. It 
was accordingly held that a warrant 
which described the official character of 
the commissioner as ‘a commissioner 
appointed by the Circuit Court of the 
United States for the Southern District 
of New York, being a magistrate,” was 
void. Ibid. Inanother case, it was held 
no variance between the requisition and 
mandate, on the one hand, and the com- 
plaint and warrant on the other, that, in 
the former, the alleged offender was 
called ‘George Macdonnell,” and in the 
latter ‘George Macdonell, otherwise 
Macdonnell.” The suggestion in the 
nature of an alias did not describe a dif- 
ferent person, but merely sought to aid 
in his complete identification. Identity 


of name, it was said, raised the presump- 
tion of identity of person; and if it were 
important, the alias designation might 
be rejected as surplusage. Re Macdon- 
nell, 11 Blatchf. 79, 99. 

5 Re Farez, 7 Blatchf. 34, 46. 

* Re Kelley, 2 Low. 339. The learned 
judge (Lowell) referred to the case of 
Macdonnell (11 Blatchf. 79; Jd. 170), as 
changing the rule in the Second Circuit in 
this respect. See ante, sect. V. 

5 This was the form of the writ issued 
by Mr. Justice Nelson in the case of 
Henrich, 5 Blatchf. 414. 

Ibid. 420. 

7 Ibid. 421. See also Ex parte 
Van Hoven (third case), 4 Dill. 424, note, 
where the prisoner was remanded on 
habeas corpus, in order that this might 
be done. 
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X. PROCEEDINGS BEFORE THE ComMMISSIONER. — The proceed- 
ings before the commissioner or other magistrate are, it is sup- 
posed, conducted upon rules analogous to those which obtain in 
hearings before committing magistrates in the ordinary cases of 
the examination of persons charged with crime. The proceeding 
is not a trial; and consequently the prisoner has not the right 
guaranteed by the Constitution in criminal prosecutions? of con- 
fronting the witnesses against him.? Neither can he claim‘ the 
right to cross-examine the official by whom the complaint under 
which the proceeding is instituted has been made, before any 
other evidence is offered on the part of the prosecution. From 
the nature of the case, the evidence with which he is confronted 
is, on the contrary, almost invariably in the form of depositions, 
as will appear from the next section. The proceeding is not, 
however, ex parte, like an investigation before a grand jury; 
but the prisoner is freely allowed to introduce evidence tending 
to exonerate him from the charge upon which his extradition is 
demanded.* Where the language of the treaty required that the 
fact of the commission of the crime should be so established as to 
justify the apprehension of the fugitive and his commitment for 
trial, if the crime had been committed in the demanded country, 
it was held in the Second Circuit, that the word ‘* country,” as 
here used, might well be taken to mean any legal subdivision of 
such country, and hence, that it might, in the United States, be 
taken to refer to the State within which the examination should 
take place. Accordingly, where the laws of the State- allowed 
defendants in criminal cases to testify in their own behalf, it was 
held that this privilege ought to be granted to the prisoner in 
such a proceeding, although no such right was conferred by the 
Federal statutes relating to extradition, or by those relating to 
criminal procedure.® In the First Circuit, in a case where the par- 
ticular treaty provides that the extradition should only take 
place ** upon such evidence of criminality as, according to the 
laws of the place where the fugitive or person so charged shall 
be found, would justify his apprehension and commitment for 


1 Const. U. S., 6th Amendment. + Ex parte Ross, 2 Bond, 252. 
2 Re Dugau, 2 Low. 267. 5 Re Farez, 7 Blatchf. 345. 
5 Re Farez, 7 Blatchf. 345, 849. 
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trial, if the crime or offence had been there committed,’’! the 
contrary view was taken, Lowell, J., saying: ‘*As my powers 
are derived from the United States, and my actions governed by 
the acts of Congress, so far as they apply, I do not feel at lib- 
erty to adopt any other rule than that which governs the courts 
and magistrates of the United States.’’? 

It is within the discretion of the commissioner, and the discre- 
tion has been constantly exercised in such cases, to grant reason- 
able adjournments at the request of either party.® But it will not 
be an abuse of such discretion to refuse an adjournment, on the 
application of the prisoner, to enable him to obtain testimony 
from the demanding country, where the affidavits in support of 
his application do not say that there is any evidence, oral or 
written, in existence, or accessible to‘him, or likely to be obtained 
through such an adjournment.‘ 

If the evidence be found insufficient to authorize the extradi- 
tion, there is no rule of procedure which will prevent those hav- 
ing in charge the prosecution from discontinuing the proceeding, 
and immediately thereafter, under a new executive mandate, pro- 
curing a fresh arrest and instituting a fresh proceeding against 
the prisoner, founded upon a charge of the same nature.’ 

The commissioner should keep a record of all the oral evidence, 
in narrative form, and not by question and answer, together 
with the objections made to’the admissibility of any portion of 
it, or to any of the documentary evidence, briefly stating the 
grounds of such objections; but he should exclude these from 
the arguments and disputes of counsel.® 

The parties seeking the extradition should be required by the 
commissioner to furnish an accurate translation of every docu- 
ment offered in evidence, which is in a foreign language, accom- 
panied by the affidavit of the translator, made before him or 
some other United States commissioner, or a judge of the United 
States, that the same is correct.” 


1 Treaty of 1842 with great Britain, tical importance. Rev. Stat. U. 8. (2d 
Art. 10; 8 U.S. Stats. at Large, 576. ed. Supp). 

2 Re Dugau, 2 Low. 867, 869. Since 3 Re Macdonnell, 11 Blatchf. 79, 100. 
the Federal statute permitting accused 4 Re Farez, 7 Blatchf. 345, 359. 
persons to testify in their own behalf, 5 Re Macdonnell, 11 Blatchf. 170. 
this statute has ceased to have any prac- ® Re Henrich, 5 Blatchf. 414. 
7 Re Henrich, 5 Blatchf. 414. 
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XIU. Tue Evipence BEFORE THE Commissioner. — The most 
important questions which have arisen in these cases have related 
to the certification of the documentary evidence adduced before 
the commissioner in support of the demand for extradition. 

(1.) The statutes and their exposition. — There have been what 
may be termed four distinct statutory enactments touching this 
matter. The first is found in the second section of the act of 
August 12, 1848,! which reads as follows : — 


“That in every case of complaint as aforesaid, and of a hearing 
upon the return of the warrant of arrest, copies of the depositions upon 
which an original warrant in any such foreign country may have been 
granted, certified under the hand of the person or persons issuing such 
warrant, and attested upon the oath of the party producing them, to be 
true copies of the original depositions, may be received in evidence of 
the criminality of the person so apprehended.”’ 


This provision, it may be observed, was very simple. Its 
purpose was merely to bring before the commissioner, or other 
magistrate, before whom the examination should be conducted, 
the documentary evidence upon which the original warrant of 
arvest had issued in the demanding country. No difficult or 
complicated mode of attestation was required. Such copies 
could be produced by a witness who had compared them with the 
originals, and be proved by his sworn statement, made orally in 
the extradition proceeding.? The infirmity of this statute was 
that it made no provision for the admission, upon the examjnation 
here, of any documentary evidence which had not been used in 
the examination there. The evidence produced on the examina- 
tion there might not be deemed sufficient by the magistrate here ; 
subsequent evidence might have come to hand; and yet there was 
no provision making it admissible. This was cured by the act 


of June 22, 1860,° which amended the prior statute by providing 
that :— 


‘*In all cases where any depositions, warrants or other papers, or 
copies thereof, shall be offered in evidence upon the hearing of an extra- 


19U.S. Stats. at Large, 302. 2 Ex Parte Ross, 2 Bond, 252. 
312 U.S. Stats. at Large, 84. 
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dition case, under the second section of [the prior act], such deposi- 
tions, warrants, and other papers, or copies thereof, shall be admitted 
and received for the purposes mentioned in the said section, if they 
shall be properly and legally authenticated, so as to entitle them to be 
received for similar purposes by the tribunals of the foreign country 
from which the accused party shall have escaped ; and the certificate of 
the principal diplomatic or consular officer of the United States, resi- 
dent in such country, shall be proof that any paper or other document 
so offered is authenticated in the manner required by this act.’’ 


This provision, it will be observed, altered and enlarged the 
prior statute, by allowing any depositions, warrants, or other 
papers, or copies thereof, to be received in evidence upon the 
examination, for the purposes mentioned in the preceding act, 
that is, ‘* in evidence of the criminality of the person so appre- 
hended,’’ if they were so authenticated as to entitle them to be 
received in evidence for similar purposes by the tribunals of the 
demanding country.’ Moreover, it provided for a mode of 
attesting such documentary evidence. Documents of this class 
were not to be attested, like those mentioned in the prior act, 
**upon the oath of the party producing them,’’ but they were to 
be attested by the certificate of the principal diplomatic or con- 
sular officer of the United States, resident in such foreign 
country, and it was provided that this certificate should be proof 
that they had been authenticated in the manner required.? This 
act of 1860 did not repeal any portion of the act of 1848, but 
it enlarged its scope, as just stated, and provided for another 
mode of authenticating the papers which, by its terms, were 
made evidence, in addition to that provided by the former act.’ 

In combining these two statutes into one section, in the 
Revised Statutes of 1874, at sect. 5271, a blunder was committed, 
so that the section was made to read as follows : — 


**In every case of complaint and of a hearing upon the return of the 
warrant of arrest, copies of the depositions upon which an original 
warrant in any foreign country may have been granted, certified under 


1 Re Farez, 7 Blatchf. 345, 352. 4 Fed. Rep. 303, 308; s. c., 18 Blatchf. 
2 Re Henrich, 5 Blatchf. 414,423; Re 420. 
Stupp, 12 Blatchf. 501, 521; Re Fowler, 5 Ex parte Ross, 2 Bond, 252. 
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the hand of the person issuing such warrant, and attested, upon the 
oath of the party producing them, to be true copies of the original 
depositions, may be received in evidence of the criminality of the person 
so apprehended, if they are authenticated in such manner as would 
entitle them to be received for similar purposes by the tribunals 
of the foreign country from which the accused party escaped. The 
certificate of the principal diplomatic or consular officer of the United 
States, resident in such foreign country, shall be proof that any paper 
or other document so offered is authenticated in the manner required by 
this section.”’ 


The reader will at once perceive wherein the blunderlay. The 
section embodied entirely the provisions of the second section 
of the act of 1848, and then it added that portion of the act of 
1860, which allowed any depositions, whether they had been 
used as the foundation of the warrant of arrest in the demanding 
country or not, to be read in evidence in the proceeding before. 
the magistrate in this country. Examining this section of the 
Revised Statutes in connection with sect. 5596, it was held by 
Woodruff and Blatchford, JJ., on very doubtful grounds, that 
the omitted portion of the act of 1860 was still in force ;? but, 
at the same time the attention of Congress was called to the 
omission, with the suggestion that that body would probably 
supply the necessary amendment. This suggestion was acted 
upon, -and produced the act of June 19th, 1876, Chap. 133.? 
This statute took the form of an amendment, by substitution, of 
sect. 5271 of the Revised Statutes, so that this section, as it 
stands in the edition of 1878, reads as follows : — 


‘* In every case of complaint and of a hearing upon the return of 
the warrant of arrest, any depositions, warrants, or other papers offered 
in evidence shall be admitted and received for the purpose of such 
hearing, if they shall be properly and legally authenticated, so as to 
entitle them to be received as evidence of the criminality of the person 
so apprehended, by the tribunals of the foreign country from which the 
accused party shall have escaped; and copies of any such depositions, 
warrants, or other papers shall, if authenticated according to the law 
of such foreign country, be in like manner received as evidence; and 
the certificate of the principal diplomatic or consular officer of the 


1 Re Stupp, 12 Blatchf. 501, 522. 2 19 U.S. Stats. at Large, 59. 
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United States, resilent in such foreign country, shall be proof that any 
such deposition, warrant, or other paper, or copy thereof, is authenti- 
cated inthe manner required by this section.” 


It will be observed, from the language thus used, that the pro- 
vision of the act of 1848, which was retained in the section of 
the Revised Statutes which was thus amended, to the effect that 
the copies in question might be received in evidence ‘ when 
attested upon the oath of the party producing them to be true 
copies,’’ etc., is entirely omitted, It will be observed, also, that 
the language of the section now in force has this peculiarity : it 
provides that originals of the depositions and other papers 
named shall be admitted in evidence, if so authenticated that 
they would be admitted as evidence of the criminality of the 
aceused by the tribunals of the demanding country ; and that 
copies of such depositions, ete., shall be so admitted, if authenti- . 
cated according to the law of such foreign country. Then fol- 
lows the provision that the certificate of the principal diplomatic 
or consular officer, etc., shall be proof that any such deposition, 
warrant, or other paper, or copy thereof, is authenticated in the 
manner required by this section. Now, having reference to the 
distinction between originals and copies, which the statute thus 
clearly makes, it has been held that original depositions, offered 
in evidence on such a hearing before a commissioner, may 
be authenticated by the oral testimony of witnesses, which 
would have been the case under the act of 1848.7 Whether 
copies can be so authenticated does not seem to be clear: but it 
has been held that they cannot be, unless the witness testifies that 
the authentication of the copies is according to the law of the 
demanding country 


1 Re Fowler, 4 Fed. Rep., 803, 316; 
s.c., 18 Blatchf. 430. In the particular 
case, the authenticating witness was a 
detective, who, according to the practice 
of his profession, swore that he was per- 
fectly familiar with the course of criminal 
procedure in England; that the proceed- 
ings under which the depositions had 
been taken were according to the prac- 
tice there, and that the depositions would 


be received in evidence there. On this 
testimony, it was held that they were 
properly received in evidence here. 

2 See Ex parte Ross, 2 Bond, 252, 
where copies were so admitted. 

3 Re Fowler, 4 Fed. Rep. 303, 316; 
s. c., 18 Blatchf. 430. This, at least, is 
the way I understand the decision. The 
point was that Mr. Dobson, a detective 
officer attached to the Bradford (English) 
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It was held ngt a good objection to the certificate of our diplo- 
matic agent in Belguim to a number of documents of this kind, 
that it did not state, in terms, that the documents were so 
authenticated as to entitle them to be received in evidence Ly the 
tribunals of Belgium; inasmuch as the certificate of such an 
officer, resident in Belgium, in the case of a prisoner whose extra- 
dition was demanded by that country, in which certificate an 
effort had apparently been made to follow the terms of the statute, 
could mean nothing else.’| Such a certificate, which stated that 
the documents to which it was appended were ‘‘ authenticated in 
the manner required by the statute of the United States,’’ was 
held bad, in that it failed to certify, in respect of the original 
depositions to which it related, that they were ‘* properly and 
legally authenticated, so as to entitle them to be received as evi- 
dence of the criminality ’’ of the alleged fugitive, by the tribunals 
of the demanding country ; and also in that it failed to certify in 
respect of the copies to which it referred, that the originals, of 
which they were copies, would be received as such evidence, and 


that such copies were authenticated according to the law of the 
demanding country.? It is no objection to such an authentica- 


police, who came to the United States to 
take the fugitive back to England, testi- 
fied before the commissioner that the 
paper which was offered in evidence 
befure the commissioner was a copy of 
the original information; that he saw 
the original, and was present when it 
was made, and saw the informer sign it 
in the presence of Holden; that Holden 
was a justice of the peace at Bradford, 
and that the signature of the copy was 
the signature of Holden. He also testified 
that the copy warrant was a copy of the 
original warrant; that he was present 
when the original was signed; that it 
was issued by the justice of the peace at 
Bradford, and that he had the original 
in his possession. But, there being no 
evidence that the authentication of the 
copies was according to the law of Great 
Britain, it was held that they were not 
competent evidence, and ought not to 


have been admitted by the commissioner 
upon this testimony. 

1 Re Stupp, 12 Blatchf. 501, 527. 

2 Re Fowler, 4 Fed. Rep.303, 312; s. ¢., 
18 Blatchf. 480. Under the statute of 1860, 
as it stood prior to the Revised Statutes, 
it was held no defect that the certificate 
of the diplomatic agent stated that the 
documents were legally authenticated so 
as to be received for “similar purposes” 
by the tribunals of the demanding coun- 
try, instead of stating explicitly that they 
would be received by such tribunals in 
support of the charge of criminality; 
since the certificate followed the language 
of the act of 1860. Re Henrich, 5 Blatchf. 
414, 434; Re Farez, 7 Blatchf. 345, 353. 
It has been held not a good authentica- 
tion of such instruments, for the certify- 
ing official of one of the departments of 
the demanding government to certify thr 
the document “ would be received as evi- 
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tion that a number of documents are authenticated by a single 
certificate, provided that they are so attached to each other that 
there can be no mistake about their identity." ; 
MX a case arising since the taking effect of the Revised Stat- 
utes of 1878, Mr. Circuit Judge Blatchford went into a long ex- 
position of the statutes, with reference to the manner of 
authenticating such instruments, and, using the imperfect forms 
of authentication which were before him as skeletons, proceeded 
with careful detail to construct and suggest the proper form of 
authentication of the copy information, the copy warrant, and 
the additional documentary evidence provided for in the statute? 
(2.) Form of the proper certificates of authentication of ad- 
ditional documentary evidence suggested. —In a case of this 
kind, original depositions of one Jowett and one Hustler, 
which purported to have been severally taken and sworn to at 
Bradford, in England, before W. Pollard, a justice of the peace, 
‘ were received in evidence by the commissioner. They were 
authenticated in the manner pointed out in the preceding section. 
Mr. District Judge Blatchford, having reference to the provisions 
of sect. 5271 of the Revised Statutes of the United States, as 
now amended by the act of 1876, suggested the following form 
as one to which the certificate by the proper foreign office to 
such depositions ought in substance to conform : — 


‘*T hereby certify that the signature of W. Pollard to the foregoing 
deposition is, to the best of my knowledge and belief, his signature, 
and the signature of a magistrate in England having authority to take 
the same, and that said deposition, certified as within, by said Pollard 
to the taking thereof before him, and authenticated by a Minister of 
State, and sealed with his official seal, would be received in the tribunals 
of Great Britain as evidence of the criminality of George Fowler, alias 


dence of the criminality of a fugitive 
criminal from the United States, charged 
before a tribunal in Great Britain with 
an extradition crime, under the extradi- 
tion treaty as existing between that 
country and the United States.” The 
certificate must show that the document 
ig one which would be received as evi- 
dence of the criminality of the fugitive 


in respect of the offence charged against 
him, by the tribunals of the demanding 
country, if the inquiry were going on 
there in respect of the offence committed 
there. Re Fowler, 4 Fed. Rep. 303, 312. 

1 Re Farez, 7 Blatchf. 345, 855; Re 
Dugau, 2 Low. 367. 

2 Re Fowler, 4 Fed. Rep. 303, 318-316; 
8. ¢., 18 Blatchf. 430. 
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R. Gray, named in said deposition, in respect of the offence charged 
against him as committed in Great Britain, namely, that he feloniously 
did forge, utter, and put off certain orders, purporting to be orders 
by William Jowett, for the payment of money, to-wit, bankers’ checks 
for the payment of the sum of sixty pounds, with intent thereby then 
and there to defraud, if the inquiry as to such criminality were being 
had in the tribunals of Great Britain. 
** [sEAL. ] Goprrey 
‘* Assistant Under Secretary for the Home Department. 
‘* WHITEHALL, 2nd October, 1880.’’ 


‘* I certify that I believe the above signature, Godfrey Lushington, 
to be the handwriting of Godfrey Lushington, Esq., D. C. L., Assist- 
ant Under Secretary of State for the Home Department. 

[sEAL. ] JULIAN PoNSsEFOTE, 


** Assistant Secretary of State for Foreign Affairs. 
ForeiGN Or rice, 7th October, 1880.’’ 


‘*T certify that I believe the above signature, Julian Ponsefote, to 
be the handwriting of Sir Julian Ponsefote, one of the Assistant 
Under Secretaries of State for Foreign Affairs; and that the foregoing 
documents are properly and legally authenticated, so as to entitle them to 
be received in the tribunals of Great Britain as evidence of the criminal- 
ity of George Fowler, alias R. Gray, named therein, in respect of the 
offence named therein, charged against him as committed in Great 
Britain, if the inquiry as to such criminality were being had in the tri- 
bunals of Great Britain. In witness whereof I have subscribed my 
name, and caused the seal of this legation to be affixed, this 8th day of 
October, 1880. ‘ 

TsEAL. J. R. Lowett, 
“ Envoy Evtraordinury and Minister Plenipotentiary of the United 

States of America. 

‘* LEGATION OF THE UNITED STaAtTEs, Lonpon, October 8, 1880.’”! 


(3.) Form of a proper certificate of authentication of the 
copy information. —In order to give practical expression to the 
foregoing views, Mr. District Judge Blatchford suggested the 
following forms for the certificate required for the authentication 
of the information upon which the extradition of the prisoner 


1 Re Fowler, 4 Fed. Rep. 303, 313; s. c., 18 Blatchf. 430. 
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was demanded by the foreign government. The forms were 
altered from the actual certificates before him, so as, in his opin- 
ion, to comply with the law : — 


‘* Thereby certify that the signature of Angus Holden, to the foregoing 
copy information, is, to the best of my knowledge and belief, his signature 
and the signature of a magistrate in England, having authority to take 
such information, and that the original of said information would be 
received in the tribunals of Great Britain as evidence of the criminality 
of George Fowler, alias R. Gray, named therein, in respect of the 
offence charged against him as committed in Great Britain, namely, 
that he feloniously did forge, utter, and put off certain orders, purport- 
ing to be orders by William Jowett, for the payment of money, to wit, 
bankers’ checks for the payment of the sum of sixty pounds, with in- 
tent thereby then and there to defraud, if the inquiry as to such crimin- 
ality were being had in the tribunals of Great Britain, and that said 
copy information is authenticated according to the laws of Great 
Britain. 

**[SEAL. Goprrey LusHincTon, 


** Assistant Under Secretary of State for the Home Department. 
‘* WHITEHALL, 2nd October, 1880.’’ 


‘*I certify that I believe the above signature, ‘Godfrey Lushington,’ 
to be the handwriting of Godfrey Lushington, Esq., Assistant Under 
Secretary of State for the Home Department. 

**(SEAL. T. V. Lister, 


Assistant Under Secretary of State. 
** ForeiGN Orrice, 2nd October, 1880.’’ 


‘*T certify that I believe the above signature, ‘ T. V. Lister,’ to be 
the handwriting of T. V. Lister, Esq., one of the Assistant Under Sec- 
retaries of State for Foreign Affairs, and that the original of the foregoing 
copy information would be received in the tribunals of Great Britain as 
evidence of the criminality of George Fowler, alias R. Gray, named 
therein, in respect of the offence charged against him, as committed 
in Great Britain, namely, that he feloniously did forge, utter, and put off 
certain orders, purporting to be orders by William Jowett, for the pay- 
ment of money, to wit, bankers’ checks for the payment of the sum of 
sixty pounds, with intent thereby then and there to defraud, if the 
inquiry as to such criminality were being had in the tribunals of Great 
Britain, and that the foregoing documents are authenticated according 
to the law of Great Britain. 
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‘* In witness whereof, I have subscribed my name and caused the seal 
of this Legation to be affixed thereto, this 7th day of October, 1880. 


J. R. Lowe tz, 


“Envoy Extraordinary and Minister Plenipotentiary of the United States 


of America. 


LeGATION OF THE States, Lonpon, October 7, 1880.’ ! 


(4.) Certificate to copy warrant.— The certificate by which 
the copy warrant 1s authenticated should be in like form, mutatis 


mutandis.? 


(5.) Other matters of evidence. —Some other questions relat- 
ing to the evidence before the commissioner deserve passing 
attention. Judicial notice will be taken of the principal geo- 
graphical subdivisions of foreign countries. Accordingly, it was 
held not necessary to prove, in such a proceeding, that the 
province of Ontario was a part of the dominions of Her Britannic 
Majesty.” Where the crime charged was forgery, and deposi- 
tions from the demanded country were produced as evidence of 
the crime, it was held not necessary that the forged papers 
themselves should also be produced, —it appearing that such 
papers were- produced and deposed to before the witness ; since, 
under the act of 1860, the judicial authorities here are bound to 
give the same effect to such depositions as if the witnesses them- 
selves were personally present and testifying here.* Declarations 
of a prisoner touching his guilt, made to the officer having him in 
charge, if made under circumstances which render them otherwise 
admissible under the rules of evidence, may be heard and 
considered by the commissioner ;° though manifestly little weight 

‘ought to be attached to them, especially if the prisoner himself 
is not permitted to testify. 

(6.) Views as to the quantum of proof before the commis- 
sioner. — Several important judicial expressions may be collected 
as to the quantum of proof which the commissioner ought to 


1 Re Fowler, 4 Fed. Rep. 803, 814. 
2 Re Fowler, 4 Fed. Rep. 303, 316; 


8. ¢., 18 Blatchf. 430. 
5 Ex parte Lane, 
before Brown, J. 


6 Fed. Rep. 34, 87, 
The learned judge 


cited Peroux v. Howard, 7 Pet. 324, 
342; The Apollon, 9 Wheat. 374. 

* Re Farez, 7 Blatchf. 345, 350. 
Compare Re Henrich, 5 Blatchf. 414. 

5 Re Henrich, 5 Blatchf. 414, 422. 
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have before him, in order to justify him in holding it suf- 


cient to warrant an extradition. It was said by Mr. Justice 
Nelson : — 


‘** The proof in all cases under a treaty of extradition should be, not 
only competent, but full and satisfactory that the offence has been 
committed by the fugitive, in the foreign jurisdiction, — suffciently so 
to warrant a conviction, in the judgment of the magistrate, of the 
offence with which he is charged, if sitting upon a final trial and hearing 
of the case. No magistrate should order a surrender short of such 
proof.’’! 


Other judges have hesitated to require, in such a proceeding, 
that strong measure of proof which would warrant a jury in 
rendering a verdict of guilty. Thus, Mr. District Judge Blatch- 
ford preferred to adopt the rule laid down by Chief Justice Mar- 
shall in Burr’s trial, that : — 


‘* Probable cause should be shown, and I understand probable cause 
to bea case made out by proof, furnishing good reason to be believed 
that the crime alleged has been committed by the person charged with 
having committed it.’’ ? 


And Blatchford, J., concluded that ‘* nothing is required to 
warrant extradition, except that sufficient evidence of the fact of 
the commission of the crime shall be produced to justify a com- 
mitment for trial for the crime.’’*® The same rule was laid down 
by Chancellor Kent as the proper rule to warrant an extradition, 
under the usages of nations, in the absence of a treaty. Ina 
later case, Mr. Circuit Judge Woodruff suggested a rule which — 
seems still more apt, and which will present itself with a more 
definite meaning to the minds of experienced judges : — 


‘‘ There should be such a prima facie case made by the proof as, 
being submitted to a jury, and being found by them to sustain the 
charge, would make it the duty of a court to sustain the verdict.”’® 


1 Ex parte Kaine, 3 Blatchf. 1, 10. ‘ Matter of Washburn, 4 Johns. 
2 1 Burr’s Trial, 11. Ch. 106, 114; s. c., 8 Wheei. Cr. C. 473. 
> Re Farez, 7 Blatchf. 345, 358, 359. 5 Re Macdonnell, 11 Blatchf. 170, 190. 
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XH. Revision or such Proceepines By THE Writ oF HaBEas 
Corpus. — Nearly all the reported cases which have arisen in 
connection with this subject have arisen under the writ of habeas 
corpus, which has been resorted to with the view of revising, 
reversing, or annulling the action of the commissioner or other 
magistrate in recommending a surrender of the prisoner, and, in 
one or two cases, the action of the executive of- the United States 
in issuing a warrant of extradition upon the report of such com- 
missioner or magistrate. The scope of the remedy by this writ 
is the important question which we have now finally to consider. 

(1.) No appeal in such cases. —And first, it may be observed 
that where a special power, or jurisdiction is created by statute, 
to be exercised contrary to the ordinary course of the common 
law, no appeal lies from the determination of the officer exercis- 
ing such power or jurisdiction, unless an appeal is expressly 
granted by the statute creating and regulating the power or juris- 
diction, or by some other statute. Neither does a writ of error 
run to review the decision of an officer exercising such a special 
power or jurisdiction. 


(2.) Jurisdiction to issue writs of habeas corpus in such 
cases. — The jurisdiction of the Circuit Court of the United 
States and of the circuit and district judges of the United 
States, to issue writs of habeas corpus in such cases, has always 


been exercised without question.?, There has never been any 
question about the existence of this jurisdiction. The only ques- 
tion has been within what limits it could be exercised. . 

(3.) By what courts exercised. —The chapter of the Revised 
Statutes of the United States which relates to the writ of habeas 


! This principle is stated on the gen- 
eral recollection of the writer, who has 
no time, before sending this paper to 
press, to collate authorities in support of 
it. It is believed that it will be recog- 
nized by the profession as a well settled 
principle. In Re Henrich, 5 Blatchf. 414, 
427, it was held that no appeal lies from 
the determination of the commissioner or 
other magistrate, in such a case, and the 
Tuling was placed substantially upon the 
ground stated in the text. 


2 Re Vermaitre, 9 N. Y. Leg. Obs. 
129; Re Kaine, 10 N. Y. Leg. Obs. 257; 
Re Heilbronn, 12 N. Y. Leg. Obs. 65; 
Ex parte Van Aernam, 3 Blatchf. 160; 
Ex parte Kaine, 3 Blatchf. 1; Re Hen- 
rich, 5 Blatchf. 414; Re Farez, 7 Blatchf. 
34; s. c., 7 Blatchf. 345; Re Macdonnell, 
11 Blatchf. 79; s. ¢c., 11 Blatchf. 170; Ex 
parte Van Hoven, 4 Dill. 414; and other 
cases. 
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corpus provides that ‘the Supreme Court and the Circuit and 
District Courts shall have power to issue writs of habeas corpus.’”} 
It also provides that ‘*the several justices and judges of said 
courts, within their respective jurisdictions, shall have power to 
grant writs of habeas corpus, for the purpose of an inquiry into 
the cause of restraint of liberty.’ 

The jurisdiction of the Supreme Court is established by the 
Constitution, and, with certain exceptions therein named, is 
appellate only.® This court, it is well settled, has power to issue 
the writ of habeas corpus, but only in aid of its appellate 
jurisdiction. The use of this writ in cases of prisoners held in 
custody in extradition proceedings is not deemed an incident or 
exercise of appellate jurisdiction ; and it has accordingly been 
held that the Supreme Court of the United States has no power 
to issue this writ in such cases.‘ In like manner, and on like 
grounds, it has been held that this court has no power to hear 
and determine the grounds of detention of a prisoner under this 
writ, where it has been issued by one of its justices at chambers, 
and, by analogy to the practice of the Kings Bench, has been 
made returnable to the whole court.° 

Although a judge of a State court, in an important case, 
assumed jurisdiction to issue this writ and to hear and determine 
the same, under the laws of the State, notwithstanding the prisoner 
was held in custody, ina proceeding for his extradition, by a 
marshal of the United States,® yet it is now settled beyond 
dispute that the State courts have no such jurisdiction.’ It is an 
unwarrantable interference with Federal process and Federal 
power ; and, where it is attempted, it will be the duty of the 
marshal, under the rule laid down for the guidance of such 
officers by the Supreme Court of the United States*® not to pro- 
duce the prisoner before the State court, but merely to return 
the facts, and that he detains him under the authority and process 


1 Rev. Stats. U. S., sect. 751. 7 United States v. Booth, 21 How.U. 5S. 
2 Rev. Stats. U. S., sect. 752. 506; Passmore Williamson’s Case, 26 Pa., 
Const. U. S., Art. IIL, sect. 2, cl. 2. St. 9; The People v. Curtis, 50 N. Y. 
* Matter of Metzger, 5 How. U.S.176. 321. 
5 Ex parte Kaine, 14 How. U. 8. 103. 8 United States v. Booth, 21 How. U.S. 
® Matter of Heilbronn, 1 Park. Cr. 506. 
429. 
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of the United States ; and he will not be in sontengs for further 
disobeying the writ." 

(4.) Not used as a writ of error. — In the use of this writ in a 
few cases? in connection with extradition proceedings, eminent 
judges have overlooked a principle which has been so often 
decided that an almost unending array of adjudications might be 
cited in support of it. That principle is, that, while the writ of 
habeas corpus extends to relief against imprisonment under 
process issuing from judgments or sentences which are void for 
want of jurisdiction, it does not extend to relief against imprison- 
ment under process emanating from courts or officers having 
jurisdiction, notwithstanding any errors or irregularities which 
may have been committed in the exercise of such jurisdiction.® 

So far as I know, the only well recognized exception to this 
principle is found in the use of the writ of habeas corpus in cases 
where prisoners charged with crime have been committed without 
bail, or in default of bail, upon examination by magistrates, to 
await the action of a grand jury. Here, it is the practice of 
courts or judges having power to issue this writ, to make use of 


it for the purpose of bringing the whole proceeding before them 
for examination de novo; and the proceeding thus becomes in 
substance and effect an appeal from the decision of the magis- 
trate, the court or judge not, however, remanding the cause to 


the magistrate, but discharging, committing, or admitting to bail, 


1 Re Macdonnell, 11 Blatchf. 195, note. 

2 Ex parte Kaine, 3 Blatchf. 1; Re 
Henrich, 5 Blatchf. 414; Re Farez, 7 
Blatchf. 34; s. c., 7 Blatehf. 345. 

8 Ishall content myself with citing a 
few cases from different jurisdictions, to 
show the universality of this principle: 
Ex parte Watkins, 3 Pet. 198; Ex parte 
Reed, 100 U. S. 13, 23; Ex parte 
Siebold, 100 U. S. 371, 375; Ex parte 
Parks, 93 U. S. 18; Ex parte Kearney, 7 
Wheat. 38; Re Callicott, 8 Blatchf. 89; 
Ex parte Snyder, 64 Mo. 58; Re Milling- 
ton, 24 Kan, 214, 220; Wright v. The State, 
5 Ind. 290; Ex parte Cohn, 55 Cal. 193 ; Ex 
parte Gibson, 31 Cal. 619, 624; Ex parte 
Kellogg, 6 Vt. 509; Bell v. The State 


4 Gill, 301; The People v. Whits6n, 74 Ill. 
20; Ex parte Farnham, 3 Col. 545; Pe- 
tition of Semler, 41 Wis. 517; Fleming 
v. Clarke, 12 Allen, 191, 194; The State v. 
Glenn, 54 Md. 572,607; Donnell v. The 
State, 48 Miss, 661; Ex parte Twohig, 13 
Nev. 302; The State v. Shattuck, 45 N. H. 
205; Peltier v. Pennington,2 Green (N. 
J.,) 318; The People v. McLeod, 25 
Wend. 483; s. ¢.,1 Hill,377; Ex parte 
Van Hagen, 25 Ohio St. 426; The Com- 
monwealth v. Keeper, 26 Pa. St. 279; 
Re Schenck, 74 N. C. 607; Ex parte Bond, 
9S. C. 80; Perry v. The State, 41 Texas, 
490; Darrah v. Westerlage, 44 Texas, 
388. 
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accordingly as the justice of the case may require.’ But, so far 
as I know, this tse of the writ has never been extended to the 
proceeding which we are here considering. I do not recollect 
meeting with a suggestion in any decision that it could be so 
used ; and, manifestly, the terms of the act of 1848, and those of 
the Revised Statutes of the United States, relating to a foreign 
extradition, preclude any such idea. On the contrary, authority 
to issue warrants for the apprehension of alleged fugitives from 
the justice of foreign countries, and to hear and consider the 
evidence of their criminality, is specially vested, by those 
statutes, in certain enumerated judicial officers, the highest of 
whom may be the Chief Justice of the Supreme Court of the 
United States, and the lowest a commissioner specially appointed 
by a court of the United States.?_ This judicial officer, « if, on 
such hearing, he deems the evidence suflicient to sustain the 
charge under the provisions of the particular treaty or conven- 
tion, shall certify the same, together with a copy of all the 
testimony taken before him, to the Secretary of State, that a 
warrant may issue, upon the requisition by the proper authorities 
of such foreign government, for the surrender of such person 
according to the stipulations of the treaty or convention ; and he 
shall issue his warrant for the commitment of the prisoner, so 
charged, to the proper jail, there to remain until such surrender 
shall be made.’’* When this is done, * it shall be lawful for 
the Secretary of State, under his hand and seal of office, to order 
the person so committed to be delivered to such person as shall 
be authorized, in the name and on behalf of such foreign 
government, to be tried for the crime of which such person shall 
be so accused, and such person shall be delivered up accord- 
ingly.’”’* It will be observed that these statutes contemplate 
action upon the part of two officers, and none others: First, the 
judicial officer before whom the complaint is made, charging the 


1 Re Carleton, 11 Neb. 99; Re Snyder, See, however, The People v. Stanley, Jd. 
17 Kan. 542; Kiser v. Woods, 60 Ind. 179. 
538; The People v. Tompkins, 1 Park. Cr. 2 Rey. Stats. U. S., sect. 5270. 
224, 240; Ex parte Champion, 52 Ala. 3 Rev. Stats. U. 8., sect. 5270. 
811; Ex parte Mahone, 30 Ala. 49; The 4 3 Rev. Stats. U. S., sect. 5272. 
People v, Richardson, 18 How. Pr. 92. 
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alleged fugitive with the crime committed in the foreign country ; 
secondly, in the last instance, the Secretary of State, who, un- 
questionably, exercises the power of finally revising the action of 
the judicial officer upon a report of his conclusions, together 
with all the testimony taken before him. No provision is made 
for the intervention of the judgment of any third judicial officer 
under the writ of habeas corpus, or otherwise, at any stage of the 
proceedings. Having reference to the limitation upon the use 
of this writ already stated, the conclusion seems unavoidable that, 
where another judicial officer interposes in the course of the pro- 
ceedings with the writ of habeas corpus, his inquiry is limited to 
the question of jurisdiction; he cannot review the proceedings 
or revise the conclusion of the commissioner or other judicial 
officer as upon writ of error. Much less can he do this after 
the Secretary of State has issued his warrant of surrender, 
whose action is equivalent to the action of the President of 
the United States, and who acts in virtue of a political, and 
not a judicial, power. The decision of the commissioner is 
in the nature of a judgment, pronounced by a court of com- 
petent jurisdiction; and the same may be said of the decision 
of the Secretary of State, upon a review of the same. It 
then rests with the President of the United States in the 
last instance, as the representative of the dignity and sov- 
ereignty of the United States, having in view its honor and 
the obligation of its treaties, as well as the obligation imposed 
upon him by the Constitution to ‘‘ take care that the -laws be 
faithfully executed,’’ and having before him the decision of the 
magistrate who has acted in the matter in the exercise of a 
jurisdiction conferred by an act of Congress, together with the 
evidence upon which such magistrate has acted, which decision 
and evidence are prescribed by law as the ground upon which the 
Secretary of State shall exercise his final judgment in the 
matter, — to say whether the prisoner shall be surrendered to the 
demanding country or not. The intervention of the opinion of 
another judge rendered in a proceeding by habeas corpus, upon 
the merits of the case, may well be regarded by him as gratuitous 
and impertinent — an opinion wholly extra-judicial, which he is 
at liberty, in view of his own dignity and the mode prescribed by 
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law in which he is to exercise this power, to regard or disregard, 
according to the opinion which he may entertain of the character 
of the judge or the circumstances of the case. The law provides 
him with a competent legal adviser inthe person of the Attorney- 
General, and he is not obliged to seek advice in the opinions of 
judges thus rendered. 

This view of the scope of the writ of habeas corpus was the 
view taken by the Federal judges in the earliest cases whith 
arose under the act of 1848. Those judges limited their in- 
quiries to the question of the jurisdiction of the commissioner or 
other magistrate to proceed in the premises; and if they found 
that such a jurisdiction existed, they did not presume to review 
the decision of such commissioner or magistrate on the merits. 
Whether the evidence which he had admitted was competent or 
incompetent, or whether he had decided in favor of surrendering 
the person upon evidence which was sufficient or insufficient, was 
a question which was wholly for him to determine, subject to the 
final action of the executive department of the government, as 
already stated. Then a new doctrine was propagated in the 
Second Circuit, — first, by Mr. Justice Nelson, and, following 
him, by the district judges, —that the court, on habeas corpus, 
would examine the evidence upon which the commissioner had 
based his decision; and, if it were incompetent, and if there 
were no legal evidence to support such decision,’ or if, having 
reference to the degree or probative force of the evidence, there 
appeared to be a substantial defect of proof,’ or even if an 
error had been committed in rejecting evidence offered by the 
prisoner,‘ he ought to be discharged, except in the last named 
case, where he might be remanded in order that the error might 
be corrected.’ But, more recently, the courts of that circuit 
have returned to the early and sound doctrine that the writ of 
habeas corpus, as thus used, does not have the scope of a writ 


1 Re Veremaitre, 9 N. Y. Leg. Obs. 8 Re Henrich, 5 Blatchf. 514, before 
129; Re Kaine, 10 Jd. 257; Re Heil- Shipman, J., who stated that he had con- 
bronn, 12 Id. 65; Ex parte Van Aer- sulted with Nelson, J., who concurred in 
nam, 3 Blatchf. 160. the opinion rendered. 

2 Re Kaine, 8 Blatchf. 1, 4, before Nel- * Re Farez, 7 Blatchf. 345. 
son, J. 5 Re Farez, 7 Blatchf. 345. 
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of error,! nor can the case be retried, as where the writ of habeas 
corpus is issued in the ordinary cases of the commitments of 
examining magistrates.?_ On the contrary, the court, proceeding 
under the writ of habeas corpus, did not sit as an appellate 
tribunal, or sustain such a relation to the commissioner. The 
prisoner would not be discharged for an error committed by the 
commissioner in the reception of evidence ;* nor was his deci- 
sion subject to review upon the weight of evidence, though the 
court would still look far enough to see that there was some com- 
petent evidence before the commissioner, on which to exercise 
his jurisdiction and base his judgment.* It has been pointed out 
that, whereas, at the common law, which governs the practice of 
the Federal courts in the use of the writ of habeas corpus where 
they are not otherwise governed by statute, there is no limit to the 
successive applications which may be made for relief under this 
writ, to successive judges under the same state of facts, — if this 
were not the rule, the prisoner might prosecute his quest from 
judge to judge, until he might find some judge who would be of 
opinion that the evidence were insufficient, and who would ac- 
cordingly overrule the judgment of the magistrate to whom the 
jurisdiction of deciding upon the sufficiency of the evidence had 
been committed by law.’ 

(4.) Whether the court on habeas corpus will look behind 
commissioner's warrant. — By analogy to the rule which gen- 
erally obtained in the State tribunals, where, to a writ of habeas 
corpus a warrant of commitment issued by an examining magis- 
trate is returned as cause of detention, the court hearing the 
habeas corpus will, in these cases, not limit its inquiry to what 
appears on the face of the commissioner’s warrant.® Indeed, the 


1 Re Macdonnell, 11 Blatchf. 170, 188, 

? Re Stupp, 12 Blatchf. 501, 506. 

3 Re Macdonnell, 11 Blatchf. 170, 185. 

* Matter of Wiegand, 14 Blatchf. 370; 
Re Wahl, 15 Blatchf. 334; Re Vander- 
velpen, 14 Blatchf. 137. 

> Re Macdonnell, 11 Blatchf. 79, 99; 
8. ¢.,11 Blatchf. 170,188. The same view 
of the scope of the writ was taken by the 
eminent judge who lately presided in the 
Eighth Circuit. ‘This court,’’ said he, 
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“cannot hear the case on the merits; it 
belongs to the commissioner who issued 
the warrant to decide whether, according 
to the law and the evidence, the extradi- 
tion is due, pursuant to the treaty.” Ex 
parte Van Hoven (second case), 4 Dill. 
415, 424, per Dillon, J. 

® In the matter of Heilbronn, 1 Park. 
Cr. 429, 436, a judge of the Supreme 
Court of New York, assuming to issue 
the writ of Aabeas corpus in a case of for- 
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decisions which we have quoted necessarily assume that this will 
be done, when they hold that the judge will look into the pro- 
ceedings of the commissioner far enough to see that there is 
competent evidence to support his judgment. 

(5.) Power to go behind the executive warrant of extradi- 
tion. — The modest position taken by some of the State courts, 
that it is competent for them to go behind the Governor’s warrant 
in cases of interstate extradition and pass upon the sufficiency of 
the evidence upon which it was issued, and, if the evidence be 
found insufficient, to discharge the prisoner on habeas corpus, 
has been, I regret to say, affirmed by the Federal judges with 
reference to the corresponding warrant of the President of the 
United States, issued thréugh the Secretary of State under the 
statutes relating to foreign extradition, though perhaps not to 
the same extent as that to which the State courts have sometimes 
gone. The Federal courts have asserted the power, by analogy 
to the practice in cases of interstate extradition, to look behind 
the warrant of extradition issued by Secretary of State, at least 


so far as to see that it was issued in a proper case and upon an 
examination by a competent magistrate.?- Whether they will look 


further, and if so, how much further, is not perhaps clear. They 
have been greedy of jurisdiction, so much so at times as almost 
to justify the fear of Jefferson, that all governmental powers 
would one day be absorbed by the judiciary. They have of 


eign extradition, held that it was compe- 
tent for him to look behind the warrant, 
and see that it was founded on a valid 
complaint. See also Matter of Lagrave, 
45 How. Pr. 301. 

1 The People v. Brady, 56 N. Y. 182; 
The People v. Donohue, 84 N. Y. 438, 
441. Contra, Leary’s Case, 6 Abb. N. C. 
48. Compare The People v. Pinkerton, 
77 N. Y. 246. 

2 The British Prisoners, 1 Woodb. & 
M. 66, 69 (citing Ex parte Smith, 3 Mc- 
Lean, 121; s. c.,6 Law Rep. 57,61; Mil- 
burn’s Case, 9 Pet. 704). In the second 
ease of Macdonnell, 11 Blatchf. 170, 174, 
the power of the court to issue the writ 
of certiorari, after the President, upon 
the report of the commissioner, had issued 


his warrant of surrender, was questioned. 
The court did not consider it necessary, 
in the view they took of the case, to de- 
cide this question; but Woodruff, J., 
orally said: “It is, however, proper to 
say that the power to issue such a writ in 
cases of this description has been fre- 
quently affirmed and exercised; and that 
the warrant of surrender issued by the 
government of the United States for the 
delivery of the prisoner to the agents of 
the demanding government, has not, so 
far as we can discover, or are advised, 
been heretofore held a conclusive bar to 
further inquiry into the many questions 
which may properly be raised upon the 
return of the whole proceeding.” 
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late years assumed jurisdiction to revise and reverse, by the sum- 
mary methods of the writs of habeas corpus, the judgments in 
criminal cases of the highest courts of the States.’ Their modesty 
may not deter them from assisting the President in the execution 
of treaties with foreign countries, even where he has had, in the 
opinion of some other judicial officer, the assistance which the 
law prescribes ; and, although they now have the jurisdiction to 
operate railroads for indefinite periods of time, extending in 
some cases over a series of years, I humbly venture to suggest 
that until, by the growth of their jurisdiction, they acquire the 
power to raise and support armies and navies, they limit their 
intervention, in matters which pertain to the execution of treaties 
with foreign countries, to the assistance and not to the obstruction 


of the executive department of the government. 


1 Ex parte Bridges, 2 Woods, 428; 
Parrott’s Chinese Case, 6 Sawy. 349; Re 
Ah Lee, Id. 410; Ex parte Houghton, 7 
Fed. Rep. 657. Compare United States 
v. McClay, 4 Cent. L. J. 255; Re Taylor, 
12 Ch. Leg. N. 17; Re Rudolph, 6 Sawy. 
295. Inthe case of Ah Lee, supra,a 
conviction of murder having been affirm- 
ed by the Supreme Court of Oregon, a 
Federal district judge modestly declined 
to discharge the prisoner on Aabeas corpus, 
not on the ground that Ae had no juris- 
diction to say that, notwithstanding the 
decision of the Supreme Court of the 
State, the prisoner had been tried and 
convicted without “due process of law,” 
but because, on an examination of the 
case, he found that the prisoner’s con- 
tention was not well founded. The ob- 
jection isnot so much to what these judges 
have decided in these cases, as to the fact 
that they have exercised this jurisdiction 
atall. In this way they have assumed to 
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pass upon the validity of the laws, and 
of an ordinance in the Constitution of a 
State; and this, notwithstanding there is 
no provision of law by which their deci- 
sion, if erroneous, may be revised by the 
Supreme Court of the United States. In 
this way, the Federal district and circuit 
judges have assumed a final appellate 
jurisdiction over the courts of the States, 
without reference to their rank or author- 
ity. I submit to the profession, that such 
a spectacle is indecent in the last degree; 
that such a jurisdiction was never intended 
to be conferred by any act of Congress; 
but that the proper and orderly mode of 
correcting the judgments of the State 
tribunals by which persons are imprisoned 
contrary to the Federal Constitution, to 
treaties with foreign countries, or to the 
laws of the Union, is by a writ of er- 
ror, removing the cause to the Supreme 
Court of the United States. 
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FRAUDULENT MORTGAGES OF MERCHANDISE — 
ROBINSON v. ELLIOTT FURTHER EXAMINED. 


I. The Discussion. — The principal questions involved in the 
leading case of Robinson v. Elliott,’ have been the subject of a 
prolonged discussion in the pages of the legal periodicals; in 
which, if no disputed point has been settled, the strength of 
_ the antagonistic positions assumed, on both sides, has at least 
been well developed.” Since the close of this magazine debate, 
the doctrine of the case named has, in a formal treatise,® been 
subjected to a critical examination, in the course of which it is 
urged that that doctrine has been so qualified by leading courts 
as greatly to weaken its force and lessen its value. This branch 
of the subject, namely, the supposed qualifications upon the doc- 
trine in question, has been discussed but slightly outside of the 
treatise referred to. The deep interest heretofore felt by the 
legal profession in the general subject, will, perhaps, justify a 
further consideration of this branch of it, with the view of care- 
fully examining the supposed qualifications, and observing the 
real bearing of the qualifying cases, in the light of principle and 
reason. 

Il. The Doctrine. —The doctrine announced in Robinson v. 
Elliott, may be briefly stated thus: that a mortgage or other 
conveyance of a stock of goods in trade, made to secure a bona 
Jide indebtedness, if coupled with an agreement reserving to the 
mortgageor the potential control of the goods, with the privilege 
of disposing of them at discretion, in the usual course of trade, 
is fraudulent and void as to other creditors. This, it is to be 
observed, is recognized as an absolute legal rule, deduced from 
the common law, and not originating in the statute of 13th Eliz. 
c. 13, or any other existing statute. The authority of the Supreme 


1 22 Wall. 513. 617; 6 Id. 96; 7 Id. 111, 205; 3 Cent. 
2 Contributions to this discussion will L. J. 359; 4 Id. 219; 10 Id. 281; 20 Alb. 
be found in the following named periodi- LL. J. 506; 24 Id. 380. 
cals: 2 South. Law Rev. 731; 5 Id. 5 Jones on Chattel Mortgages. 
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Court of the United States on this subject is supported by the 
decisions of fourteen of the several States,’ in whose juris- 
prudence the doctrine seems to be established. On the other 
hand, six States? positively, and two States* qualifiedly, adopt 
a contrary rule. , 

III. The Supposed Qualifications. —The supposed qualifica- 
tions or modifications of this doctrine are thus stated by the critic : 
‘First. If the agreement (7.e., that the mortgageor may dispose 
of the mortgaged goods at discretion) be not contained in the 
mortgage itself, the question whether there is any such agreement, 
and what are the indications of fraud arising from it, is one for 
the jury. Second. If the agreement be to sell for cash for the 
benefit of the mortgagee, the mortgage is no longer conclusively 
fraudulent, but raises only a question of good faith for the jury. 
Third. The mere fact that the mortgageor continues to sell the 
mortgaged goods with the knowledge of the mortgagee, is not 
proof of an agreement between the parties for such sales, and 
does not render the mortgage fraudulent in law.’’ 

IV. It is manifest that these, if in fact qualifications of the doc- 
trine, are serious ones, and that, wherever admitted or recog- 
nized, they must tend to embarrass both the court adjudicating 
and the attorneys contesting any controverted case; for their 
effect would be to rob the doctrine of all its inherent vitality as 
a rule of law, and virtually to emasculate it. Counsel cannot 
safely advise clients as to the application to their cases of any 
rule of law, with the contingency in view that the court may 
abandon its function of adjudication and relegate the whole case 
to the jury. The accordant adoption by the courts of the United 
States and those of fourteen of the States, of such a rule of law, 
if well advised, and on clearly understood grounds, would give _ 
the doctrine strength, and tend to ensure its permanence. But 
if the doctrine in its integrity should receive only a nominal or 
partial assent, in any or all of the courts named, and were, in 


1 Virginia, New York, New Hamp- and North Carolina, and is adopted to a 
shire, Ohio, Llinois, Wisconsin, Minne- limited extent in Nebraska. 
sota, Missouri, Mississippi, Tennessee, ? Michigan, Iowa, Maine, Massachu- 
Indiana, West Virginia, Oregon, and setts, Kentucky, and Kansas. 
Colorado. The same rule is favored in 3 Alabama and Texas. 
Pennsylvania, Connecticut, Arkansas, * Jones on Chat. Mortgages, sect. 424.- 
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fact, frittered away by qualifications in this or that court, it 
would, to a corresponding extent, lose respect as well as force. 
Both courts and lawyers are thus interested in ascertaining 
whether there are any just qualifications to the doctrine in 
question, and the grounds upon which they rest. 

V. The Questions Stated. — The questions to which attention 
will be given in this paper, are, therefore, these: Are the sup- 
posed qualifications of the doctrine of Robinson v. Elliott, such 
in fact? and if not, what is the effect of the cases which have 
been supposed to qualify it? This effect will be best seen by 
searching for the underlying principles of those cases, and ob- 
serving the manner in which those principles are allowed to op- 
erate therein. This, again, will be more fully illustrated by a 
brief glance at the extent to which; as well as the manner in 
which, those principles have been allowed to operate in other 
classes of cases; cases which are entirely different as to their 
facts, and are analogous only as being controlled by like princi- 
ples. But to answer understandingly the questions stated, it will 
be necessary, first of all, to observe the essential characteristics 
of what are called legal doctrines. 

VI. Substantive Law and Adjective Law.—The distinction be- 
tween substantive and adjective law has made its way slowly, but 
apparently surely, to a recognized place in jurisprudence. 
Doubtless, it is accepted by all students of the law who see it 
clearly, as inherent and essential. Substantive law not only has 
different aims, but is based on radically different principles from 
those which underlie adjective law. The former is, for obvious 
reasons, intrinsically more permanent and continuous, though 
not perfectly so; while the latter is more readily subjected to 
_ change and modification. Jurisprudence primarily deals with 
only the body of substantive law; while’the body of adjective 
law is considered and discussed under the general term Procedure. 
It is only some rule of jurisprudence, some part of the substantive 
law, which can be called, in the strict sense, a legal doctrine. 

VII. The Law and the Facts. —In all forensic controversies, 
two distinct elements are involved, which are separately exam- 
ined, namely, the law and the facts. For these purposes two 
distinct processes are employed. By one, the state of facts ex- 
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isting in the particular case is to be ascertained; by the other, 
the proper rule of substantive law is to be sought for and ap- 
plied. First in order of time is the ascertainment of the facts 
of the case; then follows the application of the rule of law. 
The result of these two processes is an adjudication. Such is 
the recognized mode adopted by the judicial tribunals of Eng- 
lish-speaking peoples; the Roman method not being in use, by 
which authoritative adjudications were made upon hypothetical 
cases. The rules of law newly deduced by this process add to 
the body of our jurisprudence. As it was expressed by a distin- 
guished jurist: ‘* The law does not consist of cases, but of the 
principles adjudicated in those cases ;’’ and by another, ‘ it con- 
sists of legal principles, lying above, and beneath, and around, 
and amid the decisions.’’ But all questions as to the mode by 
which the facts shall thus be ascertained, are questions, not of 
jurisprudence, or of substantive law, but of procedure only. 

Thus, in all forensic controversies, different states of facts 
usually call for the application of different rules of law ; and this 
will always follow when the difference in the facts is substantial. 
It is, therefore, no disparagement of any legal doctrine, nor is 
it, in a proper sense, a qualification of it, to say that it has no 
application to other and substantially different states of facts 
from those in which its application has become familiar. 

VIII. Second Supposed Qualification. — In the case of the 
second supposed qualification of the doctrine of Robinson v. 
Elliott, it should be remembered that in addition to the state of 
facts to which that doctrine has been so often applied, there has 
now been introduced a new and substantially different fact, 
namely, that the sales to be made by the mortgageor, whether in 
his own name, or as agent for the trustee named in the convey- 
ance, are to be for the sole benefit of the secured creditor. Upon 
this state of facts, the new and different legal proposition is an- 
nounced, that the stipulation that all sales shall be for the bene- 
fit of the mortgagee renders the mortgage no longer conclusively 
fraudulent, though it may present a new question of fact for the 
jury. The element of a discretionary power of sale, reserved to 
the mortgageor, has been eliminated, and in its place is found the 
substantially different element of a power of sale, as the mere 
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agent and for the benefit of the secured creditor. The applica- 
tion to this state of facts of the different rule above stated, sus- 
tains the conveyance. Both rules stand well together, and 
jurisprudence shows no want of harmony in adopting both. The 
new state of facts supposed presents the familiar case of a con- 
tract, which infringes no rule-of law, and which is accordingly 
sustained. But it is also familiar law, that the most innocently 
appearing contract may be a cover for fraud. So the new state 
of facts supposed may, perhaps, present a case calling for an in- 
quiry as to fraudulent intent. If so, it then presents ‘* a question 
of good faith for the jury,’’ for the question of a fraudulent in- 
tent is one always to be submitted to them. But it would be 
misleading to call this ** a qualification ’’ of the doctrine first re- 
ferred to; and it would be erroneous to suppose that the submis- 
sion of this new question to the jury involves an abandonment 
of the legal opinion of the court as to the substantially differ- 
ent case first stated. 

IX. A Fundamental Distinction. — All cases in which a power 
of sale of the goods by the mortgageor is provided for are, there- 
fore, to be tested by the question whether such sales are to be 
made in his own behalf and at his own discretion, and with con- 
trol of the proceeds reserved to him; or whether they are to be 
made solely in pursuance of the trust as a real one, that is, for 
the benefit of the grantee or mortgagee, and with provision that 
the proceeds shall be applied on his debt. Accordingly, it will 
be found that the courts which enforce the doctrine of Robinson 
v. Elliott will set aside the one class of conveyances and sustain 
the other, classifying the cases as they are presented by the ap- 
plication of the test stated. A careful observance of these rules 
by the bench will ensure consistency in the decisions ; and a care- 
ful examination of them by students will obviate any confusion 
or misunderstanding as to the effect of each decision. 

Conveyances under which it was provided that the grantor 
should have possession and power of sale, virtually and practi- 
cally, as agent for the mortgagee, or for the trustee named in the 
conveyance, have on this ground been sustained in Virginia,’ 


1 Janney v. Barnes, 11 Leigh, 100; Marks v. Hill, 15 Gratt. 400. 
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New York,' Ohio,?, New Hampshire,® Wisconsin,‘ TIllinois,° 
Missouri,® Indiana,’ Connecticut,’ Nebraska,® and in the United 
States Circuit Court.” In each of these jurisdictions the contrary 
doctrine of Robinson v. Elliott is enforced in all cases where the 
reservation to the grantor of a discretionary power of sale calls 
for the application of that doctrine. 

X. Further Examples of this Distinction. — Nor is there any 
real difference between those cases, so far as concerns the salient 
facts which should control their decision, and certain other cases 
in Maine," Massachusetts,” and Iowa,” in which the conveyance 
was sustained ; for in these it appeared that the possession and 
management of the business were, in one way or another, forthe 
actual benefit of the secured creditor. The crucial test of a 
faithful application of the proceeds to the secured debt, would 
have sustained these transactions, even in case the courts of 
Maine, Massachusetts, and Iowa had favored the doctrine of Rob- 
inson v. Elliott. Substantially identical in principle are cases 
in the English courts, involving general assignments for the ben- 
efit of creditors, in which it was provided that the assignees 
might employ the debtor as their agent in disposing of the 
goods, and which were on this ground sustained as valid." 

XI. Assignee Must Act in Good Faith.— As a converse to 
this proposition, it has been held that, under general assignments, 
the action of the assignees must be, in fact, as well as in name, 
for the benefit of the creditors; and if in any respéct it is not 
such, but is really for the benefit of the grantor, as by gontinu- 
ing his business generally and unduly in the old way, the assign- 
ment will be held void, even although the assignees have 


' Ford v. Williams, 24 N. Y. 359; 
Miller v. Lockwood, 82 N. Y. 293. 

? Kleine v. Katzenberger, 20 Ohio St. 
110. 

3 Wilson v. Sullivan, 58 N. H. 260; 
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Cotton v. Marsh, 3 Wis. 221. 

5 Goodheart v. Johnson, 88 III. 58. 
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® Book Co. v. Sutherland, 10 Neb. 
334. 
10 Hawkins v. Bank, 1 Dill. 462. 

" Abbott v. Goodwin, 20 Me. 408; 
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personally undertaken to execute it.! 
conscience and law, as a fraud.’’? 

XII. Sale by Mortgageor Passes Title. — Testing all such cases 
by this fundamental question of the discretionary control of the 
mortgagee over the mortgaged property, the courts frequently 
find other consequences logically resulting from the application 
of this doctrine. One of these is, that under all sales made by 
the mortgageor, the title to the property will be passed, as was 
suggested by the Virginia Court of Appeals, in the earliest 
American case,’ and the mortgagee will be estopped to deny the 
title of the purchaser. This necessary result from the applica- 
tion of the rule has been frequently adjudicated. Even in 
Massachusetts and Maine, this is recognized as a necessary 
consequence of allowing the mortgageor to make sales of the 
goods.5 

XIII. Grantee in Fraudulent Conveyance Acquires no Rights 
Thereunder. — Another logical consequence from this doctrine 
is, that inasmuch as the mortgage transaction is tainted with 
fraud by the agreement allowing discretionary sales by the mort- 
gageor, the mortgagee can, under such a conveyance, acquire 
no rights in or to the goods pretended to be conveyed ; so that 
his attempt to take possession of the goods under the mortgage 
so tainted, will in no respect enlarge his rights or his remedies in 
the premises. The goods will remain subject to levy at the suit - 
of the other creditors of the mortgageor, though in the posses- 
sion of the mortgagee, if it be a possession so obtained. De- 
cisions to this effect are numerous. The same rule was applied 
in one State to a case not involving a stock of goods in trade, 


It will be ** regarded, in 


1 Am. Ex. Bank v. Inloes, 7 Md. Stafford v. Whitcomb, 8 Jd. 518; Hub- 
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but in which a conveyance had been declared void by reason of 
fraudulent intent, clearly proved.' 

XIV. New Transaction Between Parties may be Valid. — Asa 
converse to this proposition, it is to be observed that if, instead 
of acting upon the invalid mortgage, and asserting rights under 
it, the mortgagee practically abandons the mortgage, and enters 
into a new contract with the mortgageor, by which he purchases 
the stock of goods, even though he do not pay for them other- 
wise than by crediting their value on his debt, an entirely new 
and distinct state of facts is again presented, calling for the in- 
terposition of different rules of law. Distinguishing this class of 
cases from those in which the principal doctrine is applied, may 
be considered by adverse critics another qualification of the doc- 
trine, like the supposed ones above referred to. It is, however, 
but the familiar case of a new state of facts, to which jurispru- 
dence applies a different substantive rule. A mortgagee, who 
may have made a fraudulent agreement with his mortgageor, is 
not, under existing rules of Anglo-Saxon law, to be punished for 
his offence, otherwise than by an adjudication that the fraudulent 
transaction is a nullity. He remains a creditor to the same ex- 
tent as formerly ; and he may, by a new transaction with his 
debtor, receive a preference, to the same extent and with the 
same limitations as any other creditor. 

In Robinson v. Elliott,? in connection with the decision that 
the mortgagee could not assert or enforce -any rights under the 
mortgage, it was intimated that a new transaction between the 
parties, by which the goods should be transferred and delivered to 
the mortgagee, might give the latter a new and legal right to 
them. This point has been directly decided in three cases, one 
of which arose in Minnesota,® another in New York,‘ and a third 
in Mississippi.’ It is a logical conclusion from the circumstances 
of the case, and the legal relations and rights of the parties outside 
of the fraudulent mortgage. In the New York case referred to, 
the court, finding that ‘* before any creditor questioned the val- 
idity of the mortgage, the goods in question were delivered into 


1 Janvrin v. Fogg, 49 N. H. 340. * Brown v. Platt, 8 Bosw. 324. 
2 22 Wall. 518. 5 Baldwin v. Flash, 58 Miss. 593; 59 
5 Bank v. Anderson, 24 Minn. 485. Td. 61. 
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the actual possession of the plaintiffs, upon terms securing to 
them the custody and right of disposition, freed from any fea- 
ture of the kind alluded to,’’ held that, irrespective of the ques- 
tion of their rights under the mortgage, ‘‘ this delivery of the 
goods entitled the plaintiffs to receive and dispose thereof, and 
appropriate the proceeds in satisfaction of their own debt.” 
The third of these cases has been twice before the Supreme Court 
of Mississippi, by whom the question was carefully considered.' 
A deed in trust having been given, conveying a stock of goods, 
and containing provisions which would have rendered the deed 
fraudulent under the settled jurisprudence of that State,’ the 
grantor, by a new act of assignment, transferred the remaining 
goods to the trustee, for the benefit of the same creditor ; and this 
transaction was held not fraudulent per se as to other creditors 
who proceeded subsequently against the goods. Though the in- 
ducing cause to the surrender of the goods was probably the 
invalid trust deed, yet as the transaction was not a seizure by the 
creditor, under the provisions of the deed, but was merely ‘* the 
very frequent occurrence of a transfer of goods by a debtor to 
pay his creditor whom he prefers,’’® it was held to be a case de- 
terminable with reference to the actual intent of the parties as 
to the preference. An instruction having been given to the jury 
which ignored this salient feature of the case, the verdict against 
the preferred creditor was set aside, and a new trial was ordered, 
to determine the question of the bona fides of the preference, by 
inquiring into the actual motives of the parties. Ona second 
appeal, the court re-aflirmed and emphasized the view first taken 
of the case, saying of the surrender of the goods by the debtor 
to the trustee: ‘‘If that possession was surrendered on the 
one side, and received on the other, with the honest intention 
of paying a just debt, it was not made fraudulent by the 
unrecorded trust deed of the year before; it could be made 
fraudulent only by reason of some improper circumstance con- 
nected with the transfer itself, or because it was, in the opinion 
of the jury, for the consummation of a scheme devised and 


1 Baldwin v. Flash, 58 Miss. 593; 59 2? Harman v. Hoskins, 56 Miss. 142; 
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carried out for the purpose of entrapping third persons.’’! 
Therefore, ‘‘ it was for the jury to say, under proper instruc- 
tions from the court, whether in so doing the parties were then 
paying a just debt, or were consummating a scheme of fraud, 
concocted in the beginning or then designed.’’? 

These cases present a novel phase of facts, in connection with 
fraudulent mortgages of merchandise; but the conclusions 
reached in them are thus seen to harmonize fully with those pre- 
sented in Robinson v. Elliott and kindred cases. 

XV. First Supposed Qualification. — The supposed qualifica- 
tion first above named,’ which is imputed to several of the States 
in which the doctrine of Robinson v. Elliott has been adopted, 
presents a partially, but not entirely correct statement of the 
rule of law on the subject in those States. But when correctly 


stated, it will be seen that this leaves the doctrine still wholly 
unqualified as a rule of substantive law. The error lies in intro- 
ducing the words, ‘‘ what are the indications of fraud arising from 
it’’ (7.e., the agreement), in stating the question for the jury. 
Omitting these words, the proposition would be: ‘+ If the agree- 


ment be not contained in the mortgage itself, the question 
whether there is any such agreement is one for the jury ;’’ and 
this correctly represents the law in all the fourteen States, where 
the doctrine obtains,‘ as well as in the courts of the United States. 
But in none of these courts is the question, ‘* What are the indi- 
cations of fraud arising from it?’’ left to the jury, whether the 
agreement appears from the instrument itself, or from evidence 
aliunde. It is fundamental to the doctrine of Robinson v. 
Elliott, that when the fact of the agreement is established, the 
strong legal sense of the court makes clear the indications of 
fraud which arise from it, and the judgment of the law is pro- 
nounced accordingly. In those other States, whose courts main- 
tain the contrary doctrine,’ and disaffirm the duty of the court to 
pronounce upon the fraud, the question of ‘the indications of 


1 59 Miss, 67. 

2 59 Miss. 66. 
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fraud arising from ’’ the agreement is one for the jury. This 
is the principal difference between these respective classes of 
courts in reference to this subject. 

XVI. The Qualification Examined. — But the rule, that the 
fact of the existence of the agreement must, in all disputed cases, 
be determined by the jury, cannot correctly be considered a qualifi- 
cation of the doctrine of substantive law applicable to the case, 
for it is simply a rule of procedure. No number of references 
to this as a rule of substantive law, can well make it other than 
a rule of procedure. In all disputed cases, tried before juries, 
the facts are to be found by the jury. The facts must be ascer- 
tained before the court can be prepared to apply the proper rule 
of substantive law; and the manner of ascertaining the facts is 
a matter pertaining to procedure only. The process adopted in _ 
the class of cases under consideration is the old and familiar one 
which is of general application in all cases and by all courts. 
The facts of the case are first to be ascertained by the trier of the 
facts. If the fraudulent agreement appears on the face of a 
written instrument, and the execution of that instrument by the 
party charged is a matter in issue, the fact of such execution is 
to be determined by the trier of the facts; by the jury, if there 
be one sitting in the case as such trier, otherwise by the court. 
But nothing is more common than to dispense with the formality 
of making proof of facts not really in dispute; a familiar in- 
stance of which often occurs in the case of a written instrument. 
If, then, the execution of the supposed instrument be an admitted 
fact (as it frequently is), there is no question for the jury to pass 
upon, and all the facts appear which are necessary for the appli- 
cation of the rule of law. In these cases, that is, cases in which 
the fraudulent agreement appears on the face of the instrument, 
it is often adjudged that the instrument is fraudulent per se, or 
**upon its face;’’ language, not descriptive of any distinct or ~ 
novel rule of law, but quite pertinent when the instrument itself 
furnishes all the necessary evidence of the fraudulent agreement. 
But if such agreement does not appear upon the face of the in- 
strument, but is disclosed by evidence aliunde, the fact of its 
existence must be found by the jury, whenever it is the jury that 
is the trier of the facts. If it be so found by the jury, then again, 
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all the facts appear which are necessary for the application of the 
rule of law; and the duty again devolves upon the court of de- 
claring the fraud. In these cases, ‘‘ while the court cannot 
pronounce the instrument fraudulent per se, it can and does pro- 
nounce the whole transaction fraudulent per se.’’ In both 
classes of cases, the process is the same; first, the facts are es- 
tablished, under the exigencies of the particular case, according 
to the usual rules of procedure ; and then, by the application to 
those facts of the proper rule of law, an adjudication is reached. 
To suppose, as the courts in Gay v. Bidwell, and Brett v. Car- 
ter,? supposed, that this judicial process is in part a resort to 
violent presumptions, is to misunderstand the process. Some 
single fact or facts may, of course, as in any controverted case, 
be ascertained by presumptive evidence. For instance, if the 
mortgageor, being examined as a witness, does not deny that he 
executed the instrument, while his main contention is as to other 
matters, it may fairly be presumed that he did execute it; or if 
the mortgagee does not prove satisfactorily, that the sales made 
by the mortgageor were without his knowledge and against his 
will, it may perhaps be presumed, as it frequently has been, that 
he knew and assented to such sales. In such cases, the appellate 
court might be called on to determine whether the verdict was 
wholly unsupported by the evidence ; but this would be a ques- 
tion of procedure only, the decision of which could, of necessity, 
have no effect upon the rule of substantive law, by qualification 
or otherwise; nor in case the verdict be sustained, would the 
criticism be either just or pertinent, that ‘* facts not appear- 
ing upon the face of the instrument are presumed, in order 
to help out this presumption of fraud.’’* As before suggested, 
the judicial process in such cases is not a process of either pre- 
sumption or construction ; it is rather that of adjudication, by 
the application of a rule of substantive law to proven facts. 
XVII. The Mode of Proof Immaterial. — It will be imma- 
terial, then, to the question of law, whether the fraudulent agree- 
ment appear upon the face of the instrument, or be proven by other 
sufficient evidence. Such has in general been the view entertained 
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by those courts in which the subject has been discussed. It is 
true that the leading cases in Virginia, West Virginia, Colorado, 
and Mississippi, in which the doctrine has been applied, exhibited 
the fact of such an agreement on the face of the instrument ;! 
while in the leading cases in Ohio and Oregon, the agree- 
ment was proved aliunde.? But in New York,’ New Hamp- 
shire,‘ Illinois,’ Tennessee,® Wisconsin,’ Minnesota,® and Indiana,’ 
and in the courts of the United States,’ cases of both classes have 
arisen, and the adjudication of fraud, as a rule of substantive 
law, has been made indifferently in both. Frequently, the 
agreement has been found on the face of the deed, by implica- 
tion." It is difficult to see any reason for a distinction in this 
respect, or for the supposition that such distinction could be ad- 
mitted otherwise than as a question of procedure. Indeed, the 
matter has been frequently referred to by the courts as one in 
no way affecting the question of substantive law.” 

XVIII. Griswold vy. Sheldon Examined. —The division of 
opinion between the eight judges of the Court of Appeals of 
New York, in the case of Griswold v. Sheldon,” which was 


adverted to in Brett v. Carter as a matter of some import- 
ance was, a division in respect to an incidental feature only of 


1 Lang v. Lee, 3 Rand. 410; Shep- 
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ard v. Benner, 72 Id. 424. 

* Ranlett v. Blodgett, 17 N. H. 298; 
Putnam v. Osgood, 51 N. H.192; 52 Id. 
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5 Davis v. Ransom, 18 Ill. 396; Bar- 
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Steinart v. Deuster, 23 Wis. 136. 
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10 Smith v.-McLean, 10 N. B. R. 260 
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this subject, namely, the proper construction of the instrument 
before the court, and did not involve the main question in 
any respect. Bronson, C. J., drew from the language of 
the mortgage the plain implication that the mortgageor was to 
continue business with the goods as before; upon which he 
would have adjudged the transaction fraudulent, without the 
necessity of leaving any question of fact to the jury; and in this 
view three other judges concurred. The other four judges 
insisted that the language of the mortgage did not warrant such 
implication, and, therefore, declined to entertain it; but admit- 
ted that if such were the proper construction of the instrument, 
it would be void under the authority of Wood v. Lowry.’ This 
was the extent of their differences on this subject. Thus, though 
they were agreed as to the law on the point now under considera- 
tion, there was no adjudication upon it by the court, because they 
disagreed as to that primary matter; and the case was decided on 
other grounds. ‘The criticism made in Brett v. Carter? is, there- 
fore, inaccurate, that the court decided by ‘‘ a bench equally di- 
vided in opinion,’’ that the mortgage was ‘‘ void on its face as 
mere matter of law.’’ The difference of opinion in this case had 
no reference to the rule of substantive law; nor can Griswold v. 
Sheldon be properly cited either as an authority opposed to the 
doctrine of Robinson v. Elliott, or as weakening the support to 
that doctrine found in the other New York cases. True, those 
cases are not fully harmonious. But whatever diversity of view 
may have at any time existed in New York, as to this doctrine, dis- 
appears under the ruling in Southard-v. Benner® which may be here 
repeated as a most succinct statement of the status of the doctrine, 
when considered in connection with questions of procedure. 
‘‘ Whether the agreement is in or out of the mortgage, whether 
verbal or in writing, can make no difference in principle. Its 
effect as characterizing the transaction would be the same. The 
difference in the modes of proving the agreement cannot take 
the sting out of the fact and render it harmless. If it is satis- 
factorily established, the result upon the security must be the 
same. It is the fact that such an agreement has been made and 
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acted upon, that in law condemns the security, and not the fact 
that it is proved by the instrument of suretyship, instead of by 
parol or in some other way.”’ 

XIX. Legal Intent, and Intent to Defraud, Distinguished.— 
In this connection it may be proper to advert to the fact that the 
language sometimes employed by the courts in announcing this 
rule of law indicates a reference to the question of intent as one 
fundamental to the doctrine. Fraudulent intent being always, 
in the very nature of the case, a question of fact, even though 
not made such by any statute, it is proper to submit this question 
to the jury, in every case where it is involved and they are the 
triers of the facts. If then, the critic may ask, the adjudication 
by the court is based in part upon the intent of the parties to the 
transaction, how can such adjudication be made as based ona 
rule of substantive law, without invading the province of the 
jury, and violating to some extent the right of trial by jury? 
This criticism, which has been sometimes made, is, it is 
submitted, rather verbal than substantial. It is true that, 
in leading cases on this subject in New York,’ Tennessee,? Con- 
necticut,’ and Mississippi,* the courts have employed the element 
of imputed intent in adjudicating the fraud. But it seéms plain 
from a careful consideration of the expressions of these courts, 
in connection with the facts, that the intent imputed to the par- 
ties in these cases is by no means identical with the ‘* dolus,”’ or 
the intent to deceive or defraud, which is the foundation of 
fraudulent intent when submitted as a question of fact to a jury. 
It is a ** legal intent,’’ in the sense of a conclusion of law. “A 
party will be held as intending the natural and inevitable effects 
of his acts; if his deed necessarily operates to interpose unreas- 
onable hindrance and delay to creditors, or to defeat them alto- 
gether, the intent will be a conclusion of law.’’*® ** It must be 
held as wanting in legal good faith, on the plain principle that 
every reasonable man is presumed to intend the probable conse- 
quences of his own acts.’’® These are but variations in the mode 
of stating a rule of substantive law. The intent here referred 
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to, so far as it contains an element of fact, is simply the intent 
to execute the instrument, or to engage in the transaction, which 
is found to possess such pernicious features. If this intent be 
found as a fact of the case, the imputations above stated follow 
as conclusions of law, as was expressly declared by the Supreme 
Court of New Hampshire, in these words: ‘‘ If a trust, inconsist- 
ent with the legitimate purpose of a mortgage, is reserved for 
the benefit of the mortgageor ; and that is proved, then a fraudu- 
lent intent is, with us, and in many other jurisdictions, a conclusion 
of law.’’* But that such expressions of the courts have no refer- 
ence to that ‘* fraudulent intent’’ which is always ‘‘a question 
of fact for the jury,’’ and which rests on the actual motives of 
the party charged, is plain from the frequent declarations of the 
same courts, that ‘* there was no specific intent to defraud ;’’ ? 
that ‘* nothing more was intended than an honest design to secure 
a just debt;’’*® that «the act, in a moral view, was entirely 
fair ;’’ * and that the arrangement was not made ‘ with a fraudu- 
lent scheme and purpose to defraud existing or future credit- 
ors.’’® To the same effect that the actual intent or motive of 
the parties is immaterial to the inquiry, and that there is no ques- 
tion of intent in such a case to be submitted to a jury, are fre- 
quent cases in Pennsylvania,® New York,’ and Missouri,’ and 
others in Wisconsin,’ New Hampshire,” and Indiana." 

XX. Legal Intent at Common Law.— The **legal’’ intent 
thus observed as a frequent element in modern fraud, is the same 
intent which was seen at an early day to be involved in the ancient 
‘‘ covin,’’ the prototype of our modern fraud. Each of these 
terms, ‘* covin’’ and ** fraud,’’ is primarily applicable to and de- 
scriptive of, not the intent or motive of the parties to the trans- 
action, but the inherent characteristics and quality of the trans- 
action itself. If essentially unreal or deceptive, or having in 
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itself fraudulent teatures, it may be characterized as a fraud; 
and there may or may not have been an intent on the part of the 
parties to give it that deceptive character, or to accomplish de- 
ception by means of it. Covin, according to the definition given 
of it by Montague, C. J., in 1550, was ‘*a secret agreement 
determined in the hearts of two or more men, to the prejudice 
of another.’’? But the word agreement as here used, did not 
necessarily imply an agreement to commit intentional deception, 
or an agreement to attempt prejudice to another. The agree- 
ment to do the act in question was the fact to be determined, and 
the circumstance that it would operate to the prejudice of another 
was what made it covinous. This appears from other views ex- 
pressed by the same judge in the same case ; for in answer to the 
contention that the complaining party must prove the intent to 
deceive and defraud, he said: ‘* Inasmuch as covin is a secret 
thing, whereof by intendment of law astranger cannot have knowl- 
edge, for this reason the law will not force a stranger to show 
the cause thereof.’’ It was held, also, that there might be both 
“* covin apparent,’’ and ‘‘covin not apparent ;’’ and that if the 
covin relied on were ‘* covin apparent,”’ it might well, as a ques- 
tion of procedure, be proven under a general averment of covin 
in the pleadings. So, in a note by Lord Hale to Coke upon Lit- 
tleton, it is said: ‘* The covin is apparent, though it was not 
found.’’? That is to say, the facts of the case being apparent, 
or being found, the covin was apparent, though no intent to de- 
fraud or deceive was proved. The character of the transaction 
being apparent, no other intent need be proven than the intent to 
engage in the transaction ; the law would then impute to this in- 
tent all its necessary consequences, and the result would be 
**covin apparent.”’ 

It is in precise analogy to this line of thought that the Ameri- 
can courts, in the cases above cited, have spoken of the intent to 
engage in the transaction complained of as a ‘* legal intent,’’ in 
which all the possible consequences of that act were necessarily 
involved. 

XXI. The Distinction Overlooked. —It was probably in in- 
tended deference to such judicial expressions concerning the legal 
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or imputed intent in these cases, that the Supreme Court of North 
Carolina was led to leave the determination of the question of 
fraud in this class of conveyances so much to the discretion of 
the jury as it has done in recent cases.' Perhaps, also, similar 
considerations influenced the courts of Maine and Alabama in 
abandoning to so great an extent as they have done, judicial 
opinion on the subject.? Reflection must, however, assure the 
student of the principles underlying these cases, that the ques- 
tion of fraudulent intent, as one of fact, is not logically involved 
in them, the other patent facts appearing, which have been be- 
fore mentioned ; that such judicial references to intent by no 
means enlarge the province of the jury, or limit the duty or re- 
sponsibility of the court; and that when the facts are made 
clearly apparent, in whatever manner, jurisprudence has a sub- 
stantive rule therefor, the application of which is demanded by 
both principle and policy. 

XXII. General Doctrine as to Legal Intent. — In this respect 
there is neither novelty nor singularity, in either the doctrine it- 
self or the mode of its application. In many other cases of al- 
leged fraud in business or other transactions, similar language is 
used by the courts, a similar process is employed, and a similar 
fixed and substantive rule of jurisprudence is applied. A few 
instances may suffice to illustrate the generality of the rule and 
the practice ; and Michigan herself, whose courts demur to the 
doctrine of Robinson v. Elliott, furnishes one of the most clear 
and succinct statements of the rule. Said Chancellor Farns- 
worth: ‘* By the term fraud, it should be remembered that the 
legal intent and effect of the acts complained of is meant. The 
law has a standard for measuring the intent of parties, and de- 
clares an illegal act, prejudicial to the rights of others, a fraud 
upon such rights, although the parties deny all intention of com- 
mitting a fraud.’’* And this view was re-affirmed, on appeal, 
by the Supreme Court, which found the transaction fraudulent, 
without ‘* imputing to the highly respectable parties in this case 
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a premeditated or wicked intention to destroy or injure the in- 
terest of the complainant.’*' In New York, the rule was an- 
nounced as follows: ‘* The Statute of Frauds (7.e., 13th Eliz.) 
refers to a legal, and not a moral intent; that is, not a moral 
intent as contra-distinguished from a legal intent. It supposes 
that every one is capable of perceiving what is wrong, and there- 
fore, if he do what is forbidden, intending to do it, he will not 
be allowed to say that he did not intend to do a forbidden act, 
A man’s moral perceptions may be so perverted as to imagine an 
act to be fair and honest, which the law justly pronounces 
fraudulent and corrupt; but he is not therefore to escape from 
the consequences of it.’?? This doctrine, it will be observed, was 
announced in view of the New York statute, which, like those 
of Michigan, Indiana, and other States, made the question of 
fraudulent intent, in all cases, a question of fact and not of law. 
The distinction was again taken in Goodrich v. Downs,’ that the 
question of intent to be left to the jury under such a statute, was 
a wholly different question from that of fraud which the court 
would find inherent in any trust conveyance reserving a benefit 
to the grantor. And tothe same effect was the earlier case of 
Cunningham v. Freeborn.’ In Pennsylvania, where the estab- 
lished rule is that retained possession alone suffices to make a con- 
veyance fraudulent, it was suggested as early as 1809, that a legal 
intent was imputed in such cases, though the actual intent might 
be entirely wanting.® The same view is apparent throughout the 
long line of Pennsylvania cases on the subject, having been in 
1872 declared to be ‘* elementary law in the Commonwealth,” 
and ** a rule of universal application.’’® In Illinois, it was said of 
a conveyance of real estate, impeached for fraud: ‘* It is not im- 
portant what further may have been intended by Thomson and 
Power, if they intended Thomson should retain a secret use in 
the property. They may not have intended that this should 
hinder or delay creditors. Its legal effect, however, is to hinder 
and delay them, and, therefore, the conveyances are, under the 
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statute, fraudulent and void as to creditors.’’! In other cases, 
it was again said that ‘it is not important what motives may 
have animated the parties, if they have so disposed of the prop- 
erty that the necessary effect is to hinder and delay creditors.’” 
So, in Tennessee, in a case of a voluntary conveyance of land, it 
was said: ** It will be presumed that a party intends the proba- 
ble consequences of his own act.’’® And in Missouri, in a case 
of an assignment of goods to preferred creditors, it was said: 
' «Every man must be presumed to intend the necessary conse- 
quences of his own act.’’** The same views are entertained in 
England, where a classification of fraud is adopted, dividing it 
into: First, Legal fraud, in which there may bea false represen 
tation, but without any dishonest intention; and second, Moral 
fraud, which rests in knowledge of the falsity, and in dishonest 
intention. In Spackman v. Evans,’ Lord Cranworth said: 
do not attribute moral fraud to the appellant, but the whole 
transaction was fictitious.”’ And in Mining Co. v. Smith,’ Lord 
Cairns said: ** I apprehend it to be the rule of law, that if per- 
sons take upon themselves to make assertions as to which they 
are ignorant whether they are true or untrue, they must, ina 
civil point of view, he held as responsible as if they“had asserted 
that which they knew to be untrue.’’ 

XXIII. It might, in view of the foregoing considerations, be a 
safer practice for courts to discriminate more carefully than has 
been habitual, in their use of the term ‘ intent,’’ and to distin- 
guish in each case between an intent to deceive or defraud others, 
and an intent to do acts which may have a like prejudicial effect, 
though not so intended. But whether these distinctions are or 
are not taken in terms in the decisions, it should not by the stu- 
dent be overlooked that they in fact exist. Observing them, he 
will more readily keep in mind the proper province of the court 
in all such cases, and be less likely to confuse rules of substan- 
tive law with canons of procedure, or to suppose that the latter 
can ever, in a proper sense, qualify the former. 
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XXIV. Third Supposed Qualification. — What has been 
already said illustrates sufliciently the fallacy involved in the third 
supposed qualification of the doctrine.’ Whether ‘ the mere fact 
that the mortgageor continues to sell the mortgaged goods with 
the knowledge of the mortgagee,’’ furnishes sufficient proof of 
an agreement between the parties for such sales, is at best but a 
question of evidence, and pertains to the adjective rather than 
to the substantive law of the subject. When so considered, 
the “*mere fact’’ of course does not of itself ‘* render the 
mortgage fraudulent in law.’’ From the general process em- 
ployed in adjudication, in most courts, it would be reasonable to 
suppose that, ordinarily, proof of a knowledge of the mortgagee 
of the fact of sales would afford presumptive evidence of an 
agreement, and throw upon the mortgagee the burden of proving 
the contrary; and the ultimate fact as to such agreement would 
thus be determined, affirmatively or negatively, just as any other 
material fact would be. This process the student will find to 
have been employed in the class of cases in question in the four- 
teen States before named.? If the fact of the agreement be 
proved, the rule of law, without qualification, is applied, and the 
result is an adjudication of fraud in the transaction. 

XXV. Conclusions — As a result of this examination of the 
questions pertaining to this branch of the law, the following gen- 
eral propositions may be advanced : — 

1. Fraudulent intent, 7.e., an intent to defraud, is always, 
ex necessitate rei, a question of fact, whether made so by statute 
or not. 

2. That intent which courts sometimes call a legal intent is not 
identical with the former. By this is meant only the intent to 
do the act which is recognized as having a necessarily prejudicial 
effect. 

3. Whatever may be the facts material to the decision of the 
case, they are to be ascertained according to the practice of the 
court ; and this should be done by the jury in all jury cases. In 
the first named class of cases, the intent to deceive is a material 
fact. In the second, the corresponding material fact is the in- 
tent to do the act complained of. 


1 See ante, p. 361 2 Ante, p.350. 
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4, The fact being ascertained in either of the two classes of 
cases above mentioned, the only proper concern of jurisprudence 
is to apply a definite and just rule of law to the case. This rule, 
when formulated, may be called a doctrine of substantive law. 

5. The mode of ascertaining the facts cannot detract from, or 
affect either by enlargement or limitation, the rule of law. 
Questions as to the mode of ascertaining the facts can be no 
other than questions of procedure. 

6. Jurisprudence, being absolutely impartial in its view of all 
such cases, is ready to consider every important or material 
fact, and by réference thereto, to determine which rule of sub- 
stantive law is ‘applicable ; and thus to exclude the application 
of the rule which governs cases of fraud or fraudulent tendency, 
whenever the facts make that rule inapplicable. 

7. In entire harmony with all well considered cases in which 
either of the foregoing propositions is adopted and followed, Rob- 
inson v. Elliott and kindred cases apply the substantive rule of 
law, that a reservation to the mortgageor of a discretionary power 
of sale of the goods renders the mortgage fraudulent. 


James O. PIERCE. 
Mempuais, TENN. 
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The word pilot will be used in this article as meaning a person 
whose occupation it is to conduct vessels on their way to or 
from their ports of destination and departure through waters 
with whose local peculiarities he is acquainted. 

A pilotage law is one which treats the business of a pilot as a 
public employment, regulating the number, qualifications, duties, 
and compensation of pilots. A compulsory pilotage law has the 
additional feature of compelling vessels to employ or pay a 
pilot. 

From these definitions it will be seen that a pilot is a part of 
commerce, as much so as a seaman, and that pilotage laws are reg- 
ulations of commerce. But inthe case of independent sovereigns, 
such laws need not be enacted as regulations of commerce. The 
law-maker may have no interest whatever in the commerce to 
be affected, and the law need not be requisite, appropriate, or 
reasonable. The territorial ownership of the waters is a suffi- 
cient basis to support it. The sovereign permits the vessel to 
pass through his waters upon condition of complying with his 
law, and upon that condition only. 

Familiar instances of this are not wanting. While England 
claimed the mare clausum as a part of her realm, she required 
the public vessels of all, other countries to strike their flags to 
hers. Denmark levied a tax, known as the ‘* Sound dues,’’ 
upon all vessels passing through the channel called the Sound 
and Belts, between Zealand and Sweden. The United States 
purchased the right of free navigation through these waters 
by a treaty with Denmark, proclaimed January 13, 1858,' the 
second article of which contained the following clause : — 

‘Tt is understood, however, to be optional for the masters of 
American vessels either to employ in the said waters Danish 
pilots at reasonable rates fixed by the Danish government, or to 
navigate their vessels without assistance.”’ 


1 U.S. Rev. Stats., Pub. Treat. 1738. 
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The Netherlands, owning the land on both sides of the mouth 
of the Scheldt, compelled all vessels bound to and from Ant- 
werp to pay dues, which were, by a treaty made between Belgium 
and the Netherlands, May 12, 1863,' capitalized, and the amount 
raised by a contribution of money from all the commercial nations 
of the world for the purpose of buying the freedom of the Scheldt. 
Article V. was as follows : — 

‘The pilotage dues now levied on the Scheldt are reduced 
twenty per cent for sailing vessels, twenty-five per cent for 
towed vessels, and thirty per cent for steam vessels. It is, 
moreover, agreed that the pilotage dues on the Scheldt can never 
be higher than the pilotage dues levied at the mouths of the 
Meuse.”’ 

In both these treaties pilotage was thought worthy of regu- 
lation, because, if it is made compulsory when not needed, or 
if, when needed, the rates are made higher than the mainten- 
ance of the system requires, it becomes a tax, and navigation 
ceases to be free. 

There was in the history of this country a similar attempt (for 
it never went further) at legislation, founded upon mere sover- 
eignty over waters. In 1707, the authorities of the three lower 
counties, Newcastle, Kent, and Sussex, which now constitute the 
State of Delaware, whose eastern boundary at Newcastle was 
low-water mark on the Jersey side, required all vessels naviga- 
ting the bay and river Delaware, to pay a tax, and erected a fort 
at that point to enforce the law. This led the representatives of 
the freemen of the Province of Pennsylvania to examine the 
charter of 1681, of Charles II., to William Penn, for the 
Province of Pennsylvania, which, after describing the territory 
granted, continues : — 

** We doe also give and grant unto the said William Penn his 
heires and assignes the free and undisturbed use and continu- 
ance in, and passage into and out of all and singular ports, har- 
bors, bayes, waters, rivers, isles and inletts belonging unto or 
leading to and from the countrey or islands aforesaid.”’ ? 

The charter for the three lower counties was granted to William 
Penn, by the Duke of York, almost a year later, giving him the 
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Delaware River in the twelve-mile circle at Newcastle, subject to 
the public right of navigation." 

The Pennsylvania representatives accordingly prepared a pro- 
test, containing among other things, the following conclusion : — 

** In the meantime we shall insist that the liberty of the free 
use and passage to and out of the ports of this province, granted 
by the above recited royal charter, is well warranted by the laws 
of England, and that no imposition can, by any act or ordinance 
made at Newcastle, be lay’d upon any vessel, bound to or from 
any port in this province, which doth not unlade at some key or 
place within the said lower counties? And we conceive that 
upon a strict examination of their said Act of Assembly, it will 
most evidently appear that the vessels not bound to or out of some 
port or place there cannot legally be obiiged to comply with the 
impositions of the said Act.’’* 

Pilotage laws have always in this country been considered port 
regulations, not in the local or territorial sense, but in the 
sense of regulations affecting the commerce of the port, which 
consists of all the adventures diverging from it to, and con- 
verging to it, from the four quarters of the globe. Commerce 
is intercourse.* In colonial times such colonies as established 
pilotage systems confined their operation to the shipping 
trading to and from their own ports, New York to New York 
City, Pennsylvania to Philadelphia, Virginia to vessels bound 
up her rivers, South Carolina to Charleston. They protected 
their systems by making it a punishable offence for any one 
to act as a pilot for such shipping without their license. In- 
deed, it is hard to conceive why they should have undertaken 
to do anything else or more. Pilotage systems being the 
auxiliaries of commerce, it was natural and proper that the 
colony, to or from whose ports the commerce traded, should say 
whether it needed pilots at all; and, if so, how many, with what 
qualifications and duties, how paid, and, most important of all, 
whether their employment should be made compulsory on the 
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vessels. As colonies, they could not have legislated by virtue of 
sovereignty over the waters used by commerce, because such 
waters were either reserved by the Crown in the charter, or 
granted subject to the public right of navigation, as in the case 
of the Duke of York’s charter to the three lower counties, already 
mentioned. After the Declaration of Independence, although 
they succeeded to the rights of the Crown, such an exercise of 
sovereignty would have been inconsistent with the Union, 
whether we regard it as an alliance of thirteen States, or as a 
single nation. But when the Constitution was adopted and the 
Federal Union formed in 1789, if such sovereign powers existed 
in the States, their exercise was precluded by .the common right 
of all the States to free and equal navigation in the public navi- 
gable waters of the United States, defined in The Daniel Ball,’ 
as follows: — 

‘‘And they constitute navigable waters of the United States 
within the meaning of the acts of Congress in contradistinction 
from the navigable waters of the States, when in their ordinary 
condition by themselves, or by uniting with other waters, they 
form a continued highway over which commerce is or may be 
carried on with other States or foreign countries in the cus- 
tomary modes in which such commerce is conducted by water.’’? 

They are the great national highways, recognizing no State 
boundaries, and as open to the commerce of the world for the 
purposes of navigation, as if they were the high seas, so far as 
the rights of the States are concerned. ‘ 

Wherever legislation exists as to pilotage through roads or 
passes, without reference to the destination of the vessel, the 
employment of a pilot is not made compulsory by the States 
within which they lie, as is the case of Vineyard Sound,’ and of 
the pass at Ship Island and road of Nassau. The most fre- 
quented thoroughfare of this kind is Hell Gate. The compul- 
sory law of New York as to it, lately repealed, was confined to 
shipping bound to and from the port of New York.® 


110 Wall. 563. E * Rev. Code Miss. (1871) 84. 
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The power of regulating commerce was conferred upon Con- 
gress,' and as pilotage laws were regulations of commerce this 
was thought by some to deprive the States of all power to legis- 
late upon the subject, and to repeal existing laws which were the 
result of local experience and necessity. To prevent any doubt 
the first Congress passed as its ninth act, August 7, 1789, the 
following : — . 

‘All pilots in the bays, inlets, rivers, harbors, and ports of 
the United States shall continue to be regulated in conformity 
with the existing laws of the States respectively, wherein such 
pilots may be, or with such laws as the States may respectively 
hereafter enact for the purpose, until further legislative provi- 
sion shall be made by Congress.” ? 

This act has been always understood to express the intention 
of Congress not to exercise its power to regulate pilotage, but to 
leave the subject where it had been before, in the States, subject 
to any qualifications made necessary by their union, until it 
should interfere. In Cooley v. The Board of Wardens,’ the con- 
stitutionality of an act of Pennsylvania, passed March 29, 1803, 
establishing a pilotage system, was considered and sustained as a 
valid exercise of the power of that State. As this is the leading 
case on the subject, and the first and only decision of the court 
in which the source, nature, and extent of the power of the 
States to pass compulsory pilotage laws is considered, it deserves 
independent study, and many quotations will not be here made 
from it. But it is to be particularly observed that the court did 
not refer the power to the fact that the port of Philadelphia or 
any part of the waters traversed were within the territory of 
Pennsylvania. We have already seen that her right to pass this 
law could, obviously, not be rested upon her sovereignty over 
the waters since the formation of the Federal Union. On the 
contrary, they laboriously justified the power in Pennsylvania as 
the possessor of the commerce, competent to decide its needs, 
and interested to decide rightly. In particular, they justified the 
exemption in favor of vessels carrying coal, as a valid discrimin- 
ation on the ground that Pennsylvania knew what vessels, if any, 
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ought to be exempted Two citations will suflice to show ex- 
pressly what would be implied without them, viz., that the court 
only contemplated States legislating for the commerce of their 
own ports. 

‘The act of 1789 contains a clear and authoritative declara- 
tion by the first Congress that the nature of this subject is such 
that, until Congress should find it necessary to exert its power, 
it should be left to the legislation of the States; that it is local, 
and not national; that it is likely to be the best provided for, 
not by one system or plan of regulation, but by as many as the 
legislative discretion of the several States should deem applica- 
ble to the Jocal peculiarities of the ports within their limits. 


* * * * * > * * * * * * 


This would be to affirm that the nature of a power is in any 
case something different from the nature of the subject to 
which, in such case, the power extends; and that the nature 
of the power necessarily demands in all cases exclusive legisla- 
tion by Congress, while the nature of one of the subjects of 
that power not only does not require such exclusive legisla- 


tion, but may be best provided for by many different systems 
enacted by the States, in conformity with the circumstances of the 
ports within their limits.”’ 

These reasons would not apply to any other State in respect 
to the commerce of the port of Philadelphia; and, therefore, 
when the court decided that Pennsylvania had a right to enact a 
compulsory system for it, they virtually decided that- no other 
State whatever could do so. Indeed, the very proposition that 
one State may make a law compulsory on any person or thing 
excludes the power of any other State to do so. 

While they confined their legislation to shipping bound to and 
from their own ports, the States dwelt together in the unity 
which exists between neighbors who attend each to his own 
business. But, in 1837, Congress interfered by an act which 
has so important a bearing on the subject that its history will be 
given at length, chiefly for the purpose of correcting the error, 
presently to be considered, of thinking the act was passed to 
quiet disputes caused by States situated upon the same waters 
legislating for each other’s ports. 
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The great commerce of the port of New York, being subject 
to the law of that State, had to depend on her pilots, who had a 
monopoly of the business. Their negligence, which had long 
been a subject of complaint, was alarmingly emphasized in De- 
cember, 1836, by the wrecks of the emigrant packets Bristol 
and Mexico, which went ashore with great loss of life on 
Long Island, for want of pilots. The merchants and under- 
writers determined to get an efficient service by breaking up 
the monopoly and introducing competition. They accordingly 
induced the Legislature of New Jersey, which had never done 
so before, to establish a pilotage system for her ports, by an 
act passed February 8, 1837, entitled ‘‘An act to establish and 
regulate pilots for the ports of Jersey City, Newark, and Perth 
Amboy, by the way of Sandy Hook;’’ the preamble being, 
‘* Whereas the commerce of New Jersey requires every facility 
and aid usually extended to maritime States; and whereas, at 
this time there are no licensed pilots for the safe conduct of our 
increasing commerce, rendering us wholly dependent on a neigh- 
boring State; therefore be it enacted,’’? etc. The title of the 
act confines it to the ports of New Jersey, and the preamble 
shows there could have been no prior contest between her and 
New York on the subject of pilotage. At the same time they 
induced Congress to pass the act of March 2, 1837, which is in 
these words : — 

‘* That it shall be lawful for the master or commander of any 
vessel coming into or going out of any port situated upon waters 
which are the boundary between two States to employ any pilot 
duly licensed or authorized by the laws of either of the States 
bounded on the said waters, to pilot said vessel to or from said 
port; any law, usage or custom to the contrary, notwithstand- 
ing.’”? 

Senator Dix, of New York, in his debate in the United States 
Senate, June 30, 1848, on the bill to repeal this act, gave the 
following account of its passage :*— 

‘* By the Senate Journal of 1836-7 it will be seen that a 
resolution was introduced on the twelfth day of January by 
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Mr. Tallmadge, of New York, instructing the Committee on 
Commerce to inquire into the expediency of legislating on 
the subject of pilots on the seacoast, with power to report 
by bill or otherwise. This resolution was adopted. The Com- 
mittee on Commerce consisted of the following distinguished 
gentlemen : Mr. King, of. Alabama, Chairman; Mr. Davis, of 
Massachusetts; Mr. Linn, of Missouri; Mr. Brown, of North 
Carolina, and Mr. Ruggles, of Maine. The committee, though 
they had ample time for deliberation, never made a report 
on the resolution. On the twenty-eighth day of February, 
the last day of the month, Mr. Wall, of New Jersey, intro- 
duced a bill on notice. It was instantly read the first and 
second time, reported to the Senate, and immediately read a 
third time, —the work, probably, of as much time as I take 
to give the details. But, sir, it is necessary that we accompany 
the bill through all the stages of its course. It was received 
in the House on the 28th of February, the day it passed the 
Senate,’ and on the next day received its proper number of 
readings, and passed. On the 2d of March it received the 
President’s signature, and became the law of the land. Nor is 
this all. The subject had been referred to a committee in the 
House early in that session. The committee made an elaborate 


report on the 22d of February, and asked to be discharged 


from the further consideration of the subject. In the face of 
this proceeding, the bill was passed, and in the summary way I 
have stated. It is as remarkable a specimen of the dispatch 
of business,— business involving a question of constitutional 
power, and bringing in its train collisions between individuals 
and classes and States, —as can be met with. It was hurried, 
or rather rushed, through Congress, almost at the last hour of 
its session, — indeed, almost at the last hour of its existence.’ 

The purpose of the act was to suspend the operation of the 
compulsory feature of the New York law upon all vessels which 
employed New Jersey pilots, and so to break up the monopoly 
existing in favor of the New York pilots, and to throw open the 
business to the competition of the former. The act had at first 
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the hearty support of the public, on account of the immediate 
improvement in the pilot service, but later New York, and other 
States similarly situated, began to think an efficient system might 
be created with less encroachment upon the sovereign rights 
of the States, and bills were introduced into Congress for several 
successive years for the repeal of the act. The Legislatures of 
the States principally interested instructed their Congressmen, 
from time to time, with reference to the act, by resolutions 
from which I make the following quotations : — 

New Jersey, January 27, 1846:' **That the act * * * 
has, in the opinion of the Legislature, been a useful and salutary 
law, and that the operation of the same has materially dimin- 
ished the perils to which ships and cargoes, and the lives of 
those, both passengers and crew, who navigate the ocean are 
exposed. 

‘* Resolved, that the act in question, by producing competition, 
has stimulated exertion, secured to the most active arid enter- 
prising the fair rewards of their labor, and aroused from their 
lethargy those who are content to gain an easy living, without 
effort and without exposure, while enjoying the monopoly allowed 
them by the regulations existing before the passage of that act, 
and of the New Jersey pilot laws.’’ 

Maryland, March 10, 1846:? ‘And whereas * ad 
act is exceedingly imperfect, and is unaccompanied by all detail ° 
or provision for its own proper execution, but permits the con- 
flicting jurisdiction of adjacent States to disturb and derange 
the best system of pilotage which either may adopt, there- 

New York, March 10, 1846:% ** That it be recommended to 
the Senators and Representatives * * * to use their best 
efforts to procure the passage of a law, * * * that will 
regulate and establish the pilot system of the United States upon 
equitable and proper principles, securing to the citizens of each 
State their just rights, and also proper competition in the busi- 
ness of piloting. * * * 

‘*That in case so desirable an object cannot be effected, that 
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they endeavor to procure the passage of a law giving to each 
State the power to pass laws for the appointment and regulation 
of the pilots for themselves.” 

New Jersey, February 2, 1848:' ‘* 1. That the passage of 
the act of March 2, 1837, by Congress, by which the business 
of pilotage in the bays and harbors adjoining this State and the 
State of New York was thrown open to citizens of this State, 
appointed as pilots under our laws, was an act of justice to the 
State of New Jersey, and loudly called for by the appalling dis- 
asters upon our coasts, which before that time continued to occur 
in quick succession. 

«2. That the results of the experience of the last ten years, 
the greatly diminished number of wrecks of vessels approaching 
our shores, the superior vigilance and care of the New Jersey 
pilots, the danger of the renewal of the melancholy scenes and 
loss of life which attended the wrecks of the Mexico and Bristol, 
the impolicy and injustice of again erecting a monopoly, encour- 
aging criminal remissness on the part of the pilots, all combine 
to furnish an unanswerable argument against the repeal of the 
present law.”’ 

New York, March 4, 1848:? «*That * * * be requested 
to oppose any change in the ‘act concerning pilots,’ as would 
destroy or diminish the competition now existing.’’ 

The only one of the bills to repeal the act of 1837, which 
seems to have been debated, was that introduced into the Senate 
in 1847, which was twice discussed at length by the Senators 
from New York, New Jersey, and Massachusetts. Senator Dix, 
of New York, said in support of it :*— 

‘The State of New York commenced the regulation of pilot- 
age for her principal port at an early period of her colonial 
existence. The first law, I find, was passed in 1694, more than 
one hundred and fifty years ago, and about seventy after the first 
settlement of New Amsterdam. It provided for the appointment 
of pilots by the Governor and Council, and prohibited all other 
persons from piloting any vessel into the port of New York 
under a pecuniary penalty. From that time to the year 1837, 
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the pilotage of vessels to and from the port was subject to State 
regulation. Jn this respect New York stood on the same footing, 
nominally and practically, with the other States in the Union. 
* * * Tt is in the highest degree unjust to the State of New 
York to take from her the right of providing, by such regulations 
as she sees proper, for piloting vessels into her principal sea- 
port, —the only one, indeed, in respect to which regulations for 
pilots are required. By authorizing the pilots of another State, 
licensed and governed by laws over which she has no control, to 
take vessels in and out of the city of New York, the State is virtu- 
ally stripped of a portion of her sovereignty, and the legislation 
of another State is enforced, without her consent and against 
her wishes, within her own territorial limits. * * * That 
the act of Congress has led to dissensions and litigation, not 
only between citizens of different States, but between different 
classes in the same State. The pilots of Louisiana have been 
involved in litigation with the pilots of Mississippi; the pilots 
of Maryland with those of Virginia. One of the Maryland 
pilots was thrown into prison for piloting a vessel to Norfolk, 
and kept there until released under the insolvent laws of Vir- 
ginia. * * * Sir, the only remedy for the evils it has 
caused is its unconditional repeal, in order that each may be left 
to regulate its own pilot laws for itself, according to the system 
which existed for nearly half a century after the organization 
of the Federal government.”” * * * 

From the earliest times down to April 5, 1881, the only per- 
sons who carried on the business of pilots in Delaware River 
and bay, although frequently citizens of Delaware and New 
Jersey, were licensed by Pennsylvania. This resulted naturally 
from the fact that the whole commerce on those waters consisted 
of shipping trading to and from Philadelphia. Delaware and 
New Jersey never thought it worth while to establish pilotage 
systems for their ports. Delaware, on the contrary, for the pur- 
pose of bringing her shipping within the Pennsylvania system, 
passed an act February 5, 1819, requiring every vessel, ‘ sailing 
from or bound to any port in the State of Delaware,’’ to take 
a pilot or pay half pilotage to the Pennsylvania society.' This 
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act is a further Hlustration of the understanding of the States 
of their respective powers, viz.: that the Pennsylvania law 
would not be applicable to shipping bound to and from the ports 
of Delaware, unless supplemented by a law of the latter State. 

In the winter of 1883, the merchants of Philadelphia intro- 
duced a bill into the Legislature of Pennsylvania to reduce the 
compensation of pilots; and, among other things having a view 
to greater vigilance, to exempt all vessels which should cross a 
straight line drawn from Cape May Light to Cape Henlopen 
Light without being spoken by a pilot, from the obligation to 
take one. This bill was bitterly opposed by the pilots, some 
of whom, anticipating its final passage, introduced a bill into 
the Legislature of Delaware to establish a pilotage system in 
accordance with their views, which was passed April 5, 1881, 
while the contested Pennsylvania bill did not become a law until 
June 8, 1881. About twenty Pennsylvania pilots immediately 
surrendered their licenses and took out licenses under the Dela- 
ware act. 

The Delaware act is compulsory, and applicable to all vessels 
passing into Delaware Bay by way of Cape Henlopen, wherever 
bound, the fifth section being as follows : — . 

‘* That every ship or vessel propelled by steam or sails, arriving 
from, or bound to, any foreign port or place, except such as are 
solely coal-laden, passing in or out of the Delaware Bay, by the 
way of Cape Henlopen, shall be obliged to receive a pilot ; that 
every such ship or vessel bound to the Delaware breakwater for 
orders, and not proceeding further up the Delaware Bay, shall 
be obliged to receive a pilot, provided she is spoken or a pilot 
offers his services outside of the Cape Henlopen light-house, 
bearing southwest ; and if the master of any of the said ships 
or vessels, after she is spoken, or a pilot offered, shall refuse or 
neglect to take a pilot, the master, owner, or consignee of such 
vessel shall forfeit and pay to any such pilot, suing for the 
same, a sum equal to the pilotage of such ship or vessel, to be 
recovered by a suit in our State courts, or before a justice of 
the peace; or such pilot may pursue his remedy therefor by a 
libel in admiralty in any United States District Court, as such 
pilot may see fit and proper to do.”’ 
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The first opportunity of testing the Delaware act arose in the 
ease of the British steamship Clymene, which was conducted 
from sea to the port of Philadelphia by a Delaware pilot. The 
master refused to pay him for the service on the ground that it 
was illegal, Pennsylvania having, by an act approved February 
4, 1846, made it an indictable offence for any person to pilot a 
vessel into the port of Philadelphia without a license from the 
Board of Wardens of that port. It is true that the language 
of this act was too large, making it unlawful for any person to 
act as a pilot on Delaware River and bay without a Pennsyl- 
vania license. There being, from the beginning of time, none 
but Pennsylvania pilots on those waters, the act was written to 
conform to the real state of affairs, and not because of any pre- 
tensions on the part of Pennsylvania to the exclusive control of 
the navigation. As an act may be good in part and bad in part, 
its applicability to the ports of Pennsylvania was not doubted. 
It was just such a protection to her system as would square 
with the reasons given by the Supreme Court in Cooley’s Case 
to establish its validity ; and a similar provision is found in the 
laws of almost every other State which has a compulsory system.! 

The doubt was whether Delaware was so situated relatively to 
Pennsylvania as to fall within the act of March 2, 1837. As 
that act was passed to cover the case of the port of New York, 
and its language contemplated a port situated on waters which 
were at the port a boundary between two Slates, counsel for the 
vessel thought the State of Delaware did not fall within it, 
although New Jersey did. This is in accordance with the views 
expressed by Senator Davis, of Massachusetts, who was on the 
Committee on Commerce in the session of 1836-1837, to which 
the first resolution with reference to such legislation was referred. 


1 Mass. Pub. Stats. 1882, ch. 70, sect. 
39; R. L. Pub. Stats. 1882, ch. 99, sect. 12; 
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In his argument, April 13, 1848,' against the bill to repeal the 
act, he said : — 

‘* The wreck of The Mexico and several other vessels near the 
harbor of New York, involving great loss of life and property, 
attracted much attention to the subject, and the representations 
made in consequence excited investigation here, and this law was 
’ the result. It was said, ‘ Here is a common port, partly founded 
by the State of New York, and partly by the State of New 
Jersey. The pilots ‘of New Jersey are not permitted to bring 
vessels into the harbor which are bound for the State of New 
York; but they are authorized to bring them into the same 
harbor, provided they are bound to the State of New Jersey. 
Now, on this common water,’ it was said, ‘ we will make the right 
of pilotage a common right, and create a competition, in order 
to see whether the recurrence of those evils may be prevented.’ 
That was the argument which was presented, and under it the 
law was passed authorizing the pilots of New Jersey, as well as 
those of New York, to bring vessels into the harbor. What 
- was the result? The whole evil vanished immediately.’’ 

But Judge Butler, of the United States District Court of the 
Eastern District of Pennsylvania, in deciding the case in favor 
of the libellant, although, in his opinion, Delaware was within 
the act of 1837, relied entirely upon the act of 1789, ung the 
following language : — 

‘‘In this view of the case, the respondent’s contention that 
. *pilotage is the subject of local regulation of the State in which 
the port lies,’ and, therefore, that Pennsylvania, in the absence 
of statutory prohibition, has exclusive jurisdiction of pilotage 
respecting the port of Philadelphia and its commerce, is unim- 
portant. It is not improper, however, to say (as before inti- 
mated) that I could not adopt this position, even in the absence 
of the statute last referred to. The relations of the States as 
members of the general government, the fact that they are not 
separate independencies, and that the navigable waters within 
their respective limits are subject to common use, must be con- 
 stantly kept in view. The commerce on the Delaware bay and 
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river, no matter where from or where bound, does not belong to 
Pennsylvania. That she and her citizens derive a larger share 
of benefit from ‘it than her neighbors, is her good fortune, but 
it confers no right on her to say who shall enter a port within 
her limits, or what pilot shall be employed. The port itself, 
constituted of the public waters of the nation, is not hers; and 
it is but by the grace of the general government that she is ~ 
allowed any independent voice respecting it. In the absence 
of the statute of 1837, that of 1789, construed in the light of 
these facts, must have been held to confer on Pennsylvania, I 
believe, such authority only as is here conceded to her. Before 
the adoption of the Federal Constitution she had no jurisdiction 
whatever beyond her territorial limits. Since that event she has 
none, even within, except such as Congress has allowed to her. 
She must be content, therefore, with a voice on the subject in 
common with her neighbors who, with her, border on the waters 
that constitute her and their outlet to the sea.’’' 

This is the only expression I have been able to find of such 
views, which seem to be entirely inconsistent with the legislation 
of the colonies and States, with the history and words of the 
act of 1837, with the resolutions of the Legislatures of the 
States most interested in and conversant with the subject, with 
the views expressed by the Senators in 1848, whether for or 
against the bill to repeal the act; and, finally, with the case 
of Cooley v. The Wardens,’ in which it is decided that Penn- 
sylvania has the right to say what pilot shall be employed. 

The right of Delaware to pass the act of April 5, 1881, was 
not referred to her power as a sovereign over part of the waters 
through which the vessel passed, nor yet to the commercial rea- 
sons given in Cooley’s case, but simply to an authority to do so 
in common with Pennsylvania and New Jersey under the act 
of 1789. The common right which the States have in the public 
navigable waters of the United States is that of navigation. 
Of course, this was not the common right meant, because estab- 
lishing pilotage systems is not an exercise of the right of navi- 
gation; and if it were, then Kentucky and Tennessee could do 
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so for Delaware River and bay, which is not contended. We 
are, therefore, left in uncertainty as to what this right is which 
the three States have in common, and whence it arises, because 
the act of 1789 has never been considered as conferring on the 
States any new rights. Inasmuch as they have, however, under 
this decision, the same rights, and the Supreme Court has in 
Cooley’s case decided that Pennsylvania has the power to enact 
a compulsory system of pilotage for the port of Philadelphia, it 
follows that there may be three different compulsory systems 
for that port; and we may well ask, ‘* Under which king, — 
Bezonian?’’ Of which more hereafter. 

The case was appealed to the Circuit Court, where the decree 
was affirmed by Judge McKennan,! on the ground that Delaware 
' was within the act of March 2, 1837, which is a perfectly intel- 
ligible, if not, in view of the language and history of that act, 
a perfectly satisfactory reason. A Delaware pilot has lately 
been arrested under the Pennsylvania act of 1846, for the pur- 
pose of getting the opinion of the State courts on the subject. 

The next case which arose was that of the British ship Wil- 
liam Law, which called at the Delaware breakwater for orders 
to load at New York, Baltimore or Philadelphia. A Delaware 
pilot tendered his services to conduct her to the breakwater on 
her inward voyage ; but they were refused, and she was subse- 
quently ordered to Philadelphia. The pilot filed a libel against 
her in the United States District Court of Delaware, to which 
she entered the usual stipulations to release her from arrest. 
The claimant took two defences: First, that the court had no 
jurisdiction of his vessel, because the Delaware statute, which 
created the cause of action, gave only a right in personam, and 
no right in rem; and, second, because the court had no jurisdic- 
tion of the cause of action, the State of Delaware not having 
power to create the same, the breakwater being a harbor erected 
for the public benefit and with the public funds, over which 
Delaware had ceded all her jurisdiction to the United States 
January 26, 1827, by an act entitled? «*An act ceding to the 
United States of America the jurisdiction which this State now 
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has over certain parts of the shore, bed and waters of the Dela- 
ware Bay, with a reservation therein named, beginning as fol- 
lows : — 

‘* That all the jurisdiction and title of the State of Delaware 
over and to so much of the shore, bed and waters of the Delaware 
Bay as are necessary for the erection of a breakwater or other 
harbor, and for the construction of such defences as may be 
thought proper at or near the mouth of said bay, be and the 
same is hereby ceded to the United States of America, for the 
purpose of erecting and keeping up such breakwater or other 
harbor or such defences, and for no other uses or purposes 
whatsoever ; upon condition, nevertheless, that such harbor and 
defences as may be there erected shall be constructed and kept 
up at the sole expense of the United States of America; and 
upon the further condition that all process, both civil and crim- 
inal, under the authority of this State may be executed and 
served within the place or places the jurisdiction of which is 
hereby ceded, in the same manner as if no such cession had 
been made.”” * * * 

Upon these grounds the claimant applied to the United 
States court for a writ of prohibition to the district judge, 
commanding him to take no further steps for want of juris- 
diction. That court,,in Rhode Island v. Massachusetts,! had 
defined jurisdiction as follows: ‘‘ Jurisdiction is the power to 
hear and determine the subject-matter in controversy between 
parties to a suit, to adjudicate or exercise any judicial power 
over them; the question is, whether in a case before a court 
their action is judicial or extra-judicial, with or without the 
authority of law, to render a judgment or decree upon the 
rights of the litigant parties. Lf the law confers the power to 
render a judgment or decree, then the court has jurisdiction ; 
what shall be adjudged or decreed between the parties, and with 
which is the right of the case, is judicial action, by hearing and 
determining it.”’ 

The authority to issue the writ is conferred by the Judiciary 
Act of 1789 :?— 

‘¢ The Supreme Court shall have power to issue writs of pro- 
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hibition to the District Courts, when proceeding as courts of 
admiralty and maritime jurisdiction.”’ 

It is of no importance to consider whether the petitioner’s 
objections to the jurisdiction were good, because the Supreme 
Court refused the writ without considering them, and upon an 
entirely different ground.'. The reasoning of the court was as 
follows: The libellant’s claim is for pilotage; pilotage is a 
subject of admiralty and maritime jurisdiction; the cause of 
action, therefore, being within its jurisdiction, the District Court 
may proceed. In other words, upon a petition for a writ of 
prohibition, the only inquiry is whether the District Court is 
taking cognizance of a cause of action within the general admi- 
ralty and maritime jurisdiction. If the court had been writing 
a text-book, or inquiring what was and what was not a subject 
of admiralty jurisdiction, the reasoning would be satisfactory. 
But when the question is whether a District Court has jurisdiction 
in a particular cause, it is not enough to know that the cause of 
action is within its general jurisdiction. It is essential also that 
the parties should be before the court, and, if the claim is statu- 
tory, that the statute creating it should be valid and constitu- 
tional. These are among the important defects the writ was 
intended to inquire into; but the court was misled, by the 
language of text-books and cases in which that happened to be 
the only jurisdictional question, into supposing that the only 
possible subject of inquiry was whether the cause of action was 
within the jurisdiction of the lower court.? . 

It is evident that, if the Delaware statute conferred no right in 
rem, the parties were not before the court, and if the statute was 
invalid, the libellant had no right of action whatever. But, upon 
_ the reasoning of the court, precisely the same conclusion would 
have been reached if the record had shown that the vessel had 
never been within the District of Delaware, or the act creating 
the cause of action had been passed by California, thus: the 


1 Ex parte Hagar, 14 Otto, 520. Railroad Co. v. Tow-boat Co., 23 How. 
? Such is the language of Judge Bene- 209; The Belfast, 7 Wall. 624; Insurance 
dict in his work on Admiralty, sect. 204; Co. v. Dunham, 11 Wall. 1; Ex parte Mc- 
and such were Hobart v. Drogen, 10 Pet. Neil, 13 Wall. 236. 
108; Ferry Co. v. Beers, 20 How. 393; 
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libellant’s claim is for pilotage ; pilotage is a subject of admi- 
ralty jurisdiction ; therefore, etc. This strikes the writ dead, 
The act says it shall issue to the District Courts when sitting as 
courts of admiralty and maritime jurisdiction, and the Supreme 
Court say that the moment it is made to appear that the District 
Court sought to’ be prohibited is sitting as a court of admiralty 
and maritime jurisdiction, the writ shall not issue. Only when 
a district judge undertakes to settle decedents’ estates, or to | 
decree specific performance in equity, or to do ingonceivable 
acts rendering him liable to impeachment, will the remedy be 
useful. 

But this provision has never been so understood, nor has the 
use of the writ been confined to any such limits in England. In 
the leading case of United States v. Peters,’ which was a libel for 
the tortious taking and detention of the libellant’s vessel, a cause 
of action entirely within the general admiralty jurisdiction of 
the court, the writ of prohibition was issued because the court 
had no jurisdiction in the particular case, the res being the prop- 
erty of a foreign sovereign. And so in Ex parte Easton,’ in 
which the court refused to issue the writ, it was not thought 
enough to show that the cause of action, wharfage, was 
within the admiralty jurisdiction, but the real contest was 
whether the proceedings being in rem, there was a lien. Evi- 
dently, if the court had been of opinion that no lien existed, the 
writ would have issued. The burden of the decision was to sus- 
tain the jurisdiction of the District Court by showing that there 
was a right of lien. Obviously, if there had not been, the whole 
proceedings against the vessel were pure usurpations of jurisdic- 
tion, and the court had no authority whatever to deal with them. 
Before 1881, the writ had only been applied for nine times, had 
never been issued, except in the first case,’ and was refused in 
most of the others because the District Court sought to be pro- 


hibited was not sitting as a court of admiralty and maritime 
jurisdiction.* 
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And this has always been the understanding in England. 
Wherever an inferior court is acting without, or in excess of its 
jurisdiction, the writ must issue ex debito justitia. 

In several cases it has been issued to courts proceeding in for- 
eign attachment by attaching the defendants’ goods, when he, 
for some reason, was not subject to their jurisdiction. For in- 
stance, prohibitions issued in the cases of the Queen of Spain, 
and of the Queen of Portugal, because the defendants were for- 
eign sovereigns ; and in Mayor of London v. Cox,’ because the 
parties to the contract sued on were not residents of the city. 
And in the latter case, which goes most fully and instructively 
into the origin and use of the writ, attention is called to the Stat- 
ute of Westminster, the first which directs it to be issued to 
“great men,’’ who began suits by attaching property or arrest 
of persons not within their jurisdiction. The comment on the 
form of the writ is quoted from the Register Brevium: ‘If — 
bailiffs, mayors, or others, who claim jurisdiction to arrest a man 
on a plaint before them, or to attach his goods, etc., do arrest 
one for trespass or contract who was not within their jurisdiction, 
the party arrested so shall have a prohibition directed unto them,”’ 
etc. Evidently, in all these cases the causes of action were or 
might have been consistently with the decisions within the gen- 
eral jurisdiction of the courts prohibited. See also Smith v. 
Brown,? in which the Queen’s Bench prohibited the Court of 
Admiralty from proceeding in a cause instituted in rem against a 
vessel to recover damages for personal injuries resulting in death 
occasioned by a collision, on the ground that Lord Campbell’s 
Act, which created the cause of action, was confined to actions 
brought in the courts of common law. The same court, Cock- 
burn, C. J., sitting on both occasions, in The Charkieh,* upon 
which the Supreme Court much relied, refused to prohibit the 
Court of Admiralty from proceeding in a cause instituted against 
the steamship Charkieh, not because the court doubted the 
power to do so, but because, the facts being in dispute, they did 
not care to consider the further doubtful question of law, whether 
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a vessel belonging to another sovereign, but not used as a vessel 
of war or state, was entitled to immunity from arrest. Cock- 
burn, C. J., said: ‘*I feel disinclined to grant a rule for a pro- 
hibition in a case where the facts are in doubt, and the court 
whose jurisdiction is sought to be impeached is just as competent 
to determine the question as we are. If the court finds, contrary 
to the evidence, in order to give itself jurisdiction, this court 
would not be bound by its authority, or if it gave a manifestly 
erroneous decision, although not for the purpose of giving itself 
jurisdiction, this court would be entitled to look into the cireum- 
stances. But both facts and law are within the jurisdiction of 
the Court of Admiralty, and that court is perfectly competent to 
decide them.’’ This case has never been cited in England as 
inconsistent with the much contested one of Smith v. Brown. 

Adopting then the definition of jurisdiction given in Rhode 
Island v. Massachusetts, the District Court of Delaware had no 
right ‘* to render a judgment or decree upon the rights of the liti- 
gant parties,’’ unless the State statute has conferred a right to 
proceed in rem, and is itself a valid statute. Because, if these 
facts be not found affirmatively, there was only one party before 
the court, with no right of action, and the court had no further 
jurisdiction than simply to say it had none at all. Every 
tribunal has this much jurisdiction over every conceivable ques- 
tion, so that if it be the test of jurisdiction, all courts have the 
same; because every court can hear, determine, and dispose of, 
to this extent, every case submitted to it, and it is idle to talk 
about writs of prohibition as a remedy. 

The case accordingly proceeded in the District Court, and 
Judge Bradford entered a decree in favor of the libellant,? upon 
the grounds, first, that the statute of Delaware did confer a 
rightin rem; and, second, that the vessel was subject to it, 
because in waters within the territory of Delaware when pro- 
ceeding to the breakwater. This refers the power to make the 


1 See The Franconia, L. R. 2 P. D. traordinary Leg. Rem., sect. 781; Quimbo 
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law directly to Delaware’s sovereignty over waters within her 
own territory. And the language of the act itself shows that 
the Legislature referred it to the same source. The commercial 
reasons given in Cooley’s case could not apply to the breakwater, 
because it is not a port in that sense, no vessels ever loading or 
discharging there, but merely calling to get orders to go to some 
other port for that purpose. The effect of the Act of Cession 
was not even considered, although such acts have always been 
held to withdraw the places ceded absolutely from the operation 
of the laws of the States ceding them.’ 

It would be interesting to know how the Delaware authorities 
would explain the provisions of the act referring to the port 
of Philadelphia, which is not within their territory ; and also 
whether they agree with Judge Butler, that Pennsylvania has a 
right to legislate for the ports of Delaware. 

The climax was reached in the case of The Alzena, a sugar- 
laden schooner bound from Cardenas to Philadelphia, which 
crossed a straight line from Cape May Light to Cape Henlopen 
Light, and came to anchor in Delaware Bay without having been 
spoken by a pilot. She was, by the laws of Pennsylvania, under 
these circumstances relieved from the obligation of employing 
one. Buta Delaware pilot tendered his services to conduct her to 
the port of Philadelphia ; which, having been refused, he libelled 
her there after her arrival for compulsory pilotage under the 
Delaware law. The claimant answered that the vessel was 
relieved by the laws of Pennsylvania from the obligation of 
employing a pilot, and that Delaware could, under no circum- 
stances, compel her to take one. It is obvious that the act 
of 1837 had nothing to do with the question ; because, even if 
Delaware could, by virtue of the privilege conferred by that act 
on vessels bound to and from Philadelphia, supply them with 
pilots, it did not follow she could compel them to take pilots. 
Judge Butler, with the approval of Circuit Justice MeKennan, 
who sat at the argument, entered a decree in favor of the libel- 
lant,? on the ground that the case was governed by the decision 
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in The Clymene. In other words, that under the act of 1789, 
coterminous States, situated upon the same waters, have the same 
rights therein, and each can establish not only pilotage but com- 
pulsory pilotage systems therefor. 

The law is accordingly stated to be that the States of Dela- 
ware and New Jersey can impose compulsory pilotage systems 
upon the port of Philadelphia, even if the State of Pennsyl- 
vania, in the exercise of her intelligent discretion, explained in 
Cooley’s case, thinks no pilotage system at all is necessary, 
And they can disable ‘any discriminations made by her, —like 
that in favor of the coal trade sustained in Cooley’s case, — by 
making such vessels take their pilots, as they have defeated the 
exemption, provided from the wisest motives, in favor of ves- 
sels which have got past the Capes without being spoken by a 
pilot. The regulation of the commerce of the port of Phila- 
delphia is thus committed to States without any interest in it, to 
which the reasons given in Cooley’s case to sustain such laws 
not only do not apply, but which would be excluded by them. 
This is the result of a mistake of fact as to the history of the 
act of 1837, made in the case of The Clymene, and here logiec- 
ally carried out. After reciting the act of August 7, 1789, the 
court say: ‘It might readily have been foreseen that the States, 
thus left to separate, independent action, would soon come into 
conflict. Two or more bounding on the same water, each intent 
upon its individual interest, would be impelled to conflicting, 
hostile legislation. Such a result did follow; and to provide 
for it Congress, in March, 1837, enacted,’’ ete. All of which 
presupposes that the States originally had and exercised the right 
to legislate for each other’s ports, in respect to pilotage, which 
we have seen is not the case. The only foundation for such a 
view is the following much to be regretted extra-judicial obser- 
vation of Judge Curtis in Cooley’s case : — 

‘Conflicts between the laws of neighboring States, and dis- 
criminations favorable or adverse to commerce with particular for- 
eign nations might be created by State laws regulating pilotage, 
deeply affecting that equality of ‘commercial rights and that free- 
dom from State interference which those who formed the Con- 
stitution were so anxious to secure, and which the experience 
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of more than half a century has taught us to value so highly. 
The apprehension of this danger is not speculative merely, for, 
in 1837, Congress actually interposed to relieve the commerce 
of the country from serious embarrassment arising from the 
laws of different States situated upon waters which are the 
boundary between them. This was done by an enactment of 
the second day of March, a. p. 1837, in the following words.’’ 
He knew of the conflicts that had since occurred, and probably 
inferred that they existed before, which was an immaterial error 
in the case before him, because the construction of the act of 
1837 was not involved. 

Judge Rogers, in Flanagen v. The Insurance Company,’ fol- 
lowed this error, saying: ‘‘It is understood that the act of 
Congress grew out of a dispute between the States of New York 
and New Jersey as to the employment of pilots, the former 
asserting a right to prescribe that none but pilots licensed by 
their law should be employed in navigating vessels bound to 
their port.”’ 

The point decided was that the provisions of the act of March 
29, 1803, as to compulsory pilotage, did not créate a statutory 
unseaworthiness, whereby any vessel lost without a pilot on 
board would be considered constructively unseaworthy. This 
disposed of the case. 

But it was further said, and this was obiter, that the plea 
was defective in averring only that the vessel sailed without 
having on board a pilot, in accordance with the act of Assembly, 
because, as other than Pennsylvania pilots might have been em- 
ployed by virtue of the act of Congress of 1837, it ought also 
to have averred that the vessel had no such pilot. But this was 
a matter, to use the language of the court, ‘‘ simply relating to 
the form of the pleading.”’ 

Everything Judge Rogers said on this point would be satisfied 
by the fact that New Jersey, as is admitted on all hands, could. 
have supplied a pilot under the act of Congress. This would 
have been enough to have made the plea defective. It is true 
he did say Delaware could do so also ; but he was not construing 
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the act, and there was no occasion in the case before him to scru- 
tinize the rights of Delaware under the act, with reference to 
Pennsylvania shipping. He was absolutely mistaken about the © 
existence of any dispute between New Jersey and New York, 
and he does not seem to have been aware of the fact that neither 
Delaware nor New Jersey had ever licensed a pilot for Delaware 
River or Bay, and that for nearly a century no licenses but those 
of Pennsylvania had existed. ° 

But Judge Taney understood the matter correctly, as appears 
from this passage in his opinion in the License Cases : !— 

‘*There is but one law of Congress making any specific regu- 
lation upon this subject, and that passed as late as 1837, and 
intended, as it is understood, to alter only a single provision of 
the New York law, leaving the residue of its provisions entirely 
untouched.”’ 

And Judge Bradley in his opinion in Ex parte Seibold,’ shows 
that he knows it too. 

‘* This subject was largely discussed in the case of Cooley v. 
Board of Wardens.* That was a case of pilotage. In 1789, 
Congress had jfassed a law declaring that all pilots should con- 
tinue to be regulated in conformity to the laws of the States 
respectively wherein they should be. Hence each State con- 
tinued to administer its own laws, or passed new laws for the 
regulation of pilots in its harbors. Pennsylvania passed the law 
then in question in 1803. Yet the Supreme Court held that this 
was clearly a regulation of commerce: and that the State laws 
could not be upheld without supposing that, in cases like that of 
pilotage, not requiring a national and uniform regulation, the 
power of the States to make regulations of commerce, in the 
absence of Congressional regulation, still remained.’’ 

‘‘ The court held that the power did so remain, subject to those 
qualifications, and the State law was sustained under that view. 
Here is a case of concurrent authority of the State and National 
governments, in which that of the latter is paramount. In 1837, 
Congress interfered with the State regulations on the subject of 
pilotage, so far as to authorize the pilots of adjoining States, 
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separated only by navigable waters, to pilot ships and vessels 
into the ports of either State located on such waters. ’’ 

The production of a single statute passed by colony or State 
prior to 1837, or a single dispute caused by such legislation, is 
confidently challenged, or, indeed, any proof other than the 
extra-judicial observations mentioned, that any such powers as 
those supposed in the case of The Clymene, ever existed in the 
States or were conferred by the act of 1789. 

These decisions are greatly to be deplored. First, for the loss 
of the remedy by writ of prohibition, and second, for the con- 
fusion invited into pilotage legislation. The decree of the Dis- 
trict Court is final in most compulsory pilotage cases, and the 
decree of the Circuit Court in most other admiralty proceedings. 
When an appeal lies to the Supreme Court, prohibitions are not 
needed, but when, as in far the larger number of admiralty 
cases, no such an appeal can be had, the administration of justice 
has lost a valuable safeguard. 

The immediate result of the decision of the District Court in 
the case of The William Law, is to legalize a tax upon the 
great fleet of shipping which comes to anchor at the breakwater 
for a day or two, to wait for orders to go elsewhere. Every 
compulsory pilotage law which commerce does not need, is a tax, 
and commerce has used the harbor of the breakwater from its 
erection down to April 5, 1881, without one. What other 
results may flow from such an extension of the doctrine 
of States’ rights, it is hard to imagine. But if States situated 
on long rivers and bays avail themselves in their legislation of 
this doctrine, and of that of The Alzena, we may expect a 
scramble between Legislatures to see which can derive the larg- 
est income from commerce in which they have no other interest. 

H. G. Warp. 
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TRIAL BY JURY.' 


Trial by jury — by the oaths of twelve men — was brought by 
the Scandinavians under Rolla to Normandy in the latter part of 
the ninth century. When the Normans transplanted themselves 
to England, they took this mode of trial with them, and in time 
it superseded the trial by the freeholders or county in the Saxon 
county courts, to which it bore some show of affinity. 

The earliest mention of anything like a jury trial in England 
occurs in the reign of William the Conqueror. There was a dis- 
pute about a piece of land, to which Gundulph, Bishop of Roch- 
ester, wasa party. The king referred it to the county to be 
determined by the sectatores or suitors in the county court, ac- 
cording to the Saxon mode of proceeding. But the Norman Odo, 
Bishop of Bayeux, who presided at the hearing, not being satis- 
fied with the result, directed, in accordance with the practice in 
his own county, that they should choose twelve men from among 
themselves, who should give their opinion of the matter upon 
their oaths. 

By the close of the reign of Edward I, a period of about two 
hundred and fifty years after the Conquest, the trial by jury had 
generally taken the place of trial by the county, by the ordeal 
and duel, and had become the established mode of ascertaining 
the truth concerning disputed questions of fact. 

The notable differences in the proceeding now and then, have 
not been premeditated nor reached at a bound, but are the result 
of gradual and unpremeditated changes in the manners and cir- 
cumstances of society. But in its essentials, it yet remains the 
same. The jury still respond to the facts, and the judges to the 
law. The truth of the matter in controversy is still proved or 
found — as provided in the Constitutions of Clarendon — accord- 
ing to the joint knowledge of the former, whether derived, as 


1 The substance of this article is taken from a lecture on “ Trial by Jury,” deliv- 
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then, from their own observations or information, or as now, 
from the evidence given them in court. 

An institution of such endurance and far-reaching effect as 
this — one which has substantially outlived all the political and 
legal vicissitudes of seven centuries, and been cherished by the 
English speaking people of both the old and new world, as the 
corner stone of their legal procedure, must have something in 
its nature and composition thoroughly in accord with the genius 
of the people, and well calculated to attain the end for which it 
is designed. 

Nor should its incidental benefits be overlooked, in forming an 
estimate of its value and importance. They are many and ma- 
terial; but only one will be specially noticed. Trial by jury 
helps to maintain the credit and authority of the court, by join- 
ing with it, for the time being; a respectable body of the people, 
whose presence and co-operation tend to identify the public and 
non-professional element of society with its proceedings, and 
make them in a sense their own; and by relieving it from the 
difficult and invidious task of passing upon questions of fact in- 
volving the motives, intentions, and integrity of parties and wit- 
nesses, it thereby shields it from the rancor and distrust of 
those who are discredited or prejudiced by the proceedings be- 
fore it. A court is a bright and permanent mark for the arrows 
of disappointed litigants and professional envy and malice. But 
a jury has only a momentary existence, and is almost intangible. 
At the call of the law it comes forth from the people, hgars the 
parties, gives its verdict, and passes away — is resolved into its 
original elements. Ina free country, the loser must always be 
allowed to grumble, but the dissatisfaction with the action of the 
jury is not aimed at any one in particular. It discharges itself 
in the air, and passes off as harmless as sheet lightning, or the 
stereotyped abuse of the last Congress or Legislature. 

Still in these days of progress and experiment, when every- 
thing is on trial at the bar of human reason or conceit, it is quite 
the fashion to speak of jury trial as something that has outlived 
its usefulness. Intelligent and well-meaning people often sneer 
at it as an awkward and useless impediment to the speedy and 
correct administration of justice, and a convenient loop-hole for 
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the escape of powerful and popular rogues. Considering the 
kind of jury trials we sometimes have in the United States, it 
must be admitted that this criticism is not without foundation. 
But it does not follow, that because an institution is debased and 
perverted by improper practices and unwise legislation, that it has 
become intrinsically bad or unworthy of correction and preser- 
vation. It is much easier to find fault with the working of 
trial by jury than to devise and maintain an acceptable substi- 
tute for it. 

Like other parts of the fabric of representative government, 
trial by jury presupposes a degree of virtue and intelligence 
among the people, without which it will degenerate into an in- 
strument of corruption and oppression. A verdict which is 
not, at least, an honest conviction of the jury upon the 
evidence given them in court,’is lower in the scale of legal 
procedure and ethics than the ordeal by fire or water, or 
the appeal to arms. If then, the time ever comes, as come it 
may, when trial by jury shall fall into disuse and be abandoned, 
the fact will be evidence, not so much of the insufficiency of this 
mode of procedure, as of the selfishness and dishonesty of the 
people, who, therefore, could no longer be safely trusted with 
so much power and responsibility. 

As this tree, notwithstanding its age and reputation, must, 
like any other, be ultimately judged by its fruits, it is well to 
consider the grounds of this dissatisfaction, and, if possible, to 
remove them. ' 

The working of the institution at best, is not claimed to be 
perfect. Its merits, however great, are only comparative. 
Some of its shortcomings are fairly attributable to the infirmities 
incidental to human nature, and, therefore, can never be wholly 
prevented. With the advent of the perfect man legal procedure 
of any kind will be discarded. And so far as these can be rem- 
edied, it must be done by the gradual improvement of the com- 
munity in morals and intelligence. Others, again, arise out of 
the changes in manners and circumstances, to which the institu- 
tion has not yet been well adjusted. 

But by far the greater portion of the unsatisfactory results of 
trial by jury is directly due to the perversion and abuse of the 


it 
c 
d 
1 
’ 


TRIAL BY JURY. 401 


institution, brought about by improper legislation and practices 
concerning the selection and formation of juries, and the con- 
duet of a trial with them. The most serious of these are : — 

1. The rule requiring unanimity in the verdict of a jury ; 

2. The abuse of the challenge for cause, and the unneces-— 
sary number of peremptory challenges ; and, 

3. Laws requiring the charge of the judge to be in writing 
and forbidding him to speak of the facts. 

The rule requiring a verdict to be the unanimous opinion of 
the jury ought to be changed, so that a majority may give a 
verdict. 

As late as the end of the thirteenth century, unanimity was 
not required in a verdict. At first the practice prevailed of add- 
ing more persons to the jury until twelve were found to agree. 
Later, only twelve were put upon the jury, and they were kept 
together without meat or drink until they did agree, or the court 
saw proper to take the verdict of the greater number; and 
judgment was given thereon, accordingly. This practice of tak- 
ing a majority verdict became quite common, and continued 
until the middle of the fourteenth century, when it began to go 
out of use. Finally, at the close of the reign of Edward ITI, it 
was settled in the Common Bench that the verdict must be unani- 
mous, and so the rule has remained. 

But then and since, down to the beginning of this century, 
unanimity in a jury was much more possible and probable than 
now. Prior to the nineteenth century there was much less diffu- 
sion of what we call intelligence, than at the present time. 
Now-a-days, owing to the comparative mental activity, the de- 
velopment of what may be called an angular individuality, the 
cultivation of conceit, the absence of a common authority or 
standard in matters of opinion, particularly in those which often 
constitute the ethics of a case, the heterogeneous state of society, 
in many places but recently come together from the four 
quarters of the globe and from all conditions of life, there is 
necessarily such a diversity and contrariety of opinion and pre- 
dilection in this country upon all topics of interest which admit 
of dispute, that the chances of unanimity in a jury-room are 
much diminished. 
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For, with average men, well-defined and strongly cherished 
differences of opinion upon subjects of present and special interest 
to the community always tend to produce diverse conclusions con- 
cerning particular questions submitted to their judgment. As 
every one at all conversant with the subject knows, any common 
ground of belief or sympathy between jurors outside of the jury- 
room is apt to promote unanimity within. Therefore, a jury 
who agree in religious or political belief, or are even of the same 
occupation, are more likely to agree about what may be called 
the justice of the case, than one composed of discordant elements 
in these particulars. 

Again, the distance between the bench and the jury was far 
greater then than now, and the moral and social power and influ- 
ence of the former did much more to control and unite the action 
of the latter than at present. The court, while leaving the ulti- 
mate determination of the facts to the jury, usually indicated or 
advised what verdict should be given, and, as a rule, the jury 
found accordingly. 

Under such conditions, it is not surprising that trial by jury 
worked well,—usually resulting in a speedy verdict. Besides 
this, a juror was liable to be dealt with seriously for what was 
considered factious or unreasonable conduct as such. In the 
eighth year of Edward III, a juror who had refused for a day and 
anight to agree to a verdict, in an action by an heir for his in- 
heritance, was committed to prison, and then bailed until the 
court was advised what to do with him. Inthe third year of the 
same reign, a juror in an action of trespass would not agree with 
his fellows, and the judge took the verdict of the eleven and com- 
mitted the obstinate one to prison. In the year following all the 
jurors but one were agreed in a case. They were remanded and 
remained in custody all that day and the next, without food ; and 
still the dissenter refused to agree, saying, ‘‘ I will die in prison 
first ;’? whereupon the justices took the verdict of the eleven and 
committed the twelfth to prison. As late as 1553, on the trial of 
Sir Nicholas Throckmorton, for high treason, the jury who found 
the defendant not guilty, were heavily fined therefor and impris- 
oned nearly eight months. 

The advance in popular education, the simplification and mod- 
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ernization of legal procedure, the selection of judges upon low sal- 
aries for short terms by popular elections, have brought the bench 
and jury much nearer an equality of intelligence, judgment, and 
position than they were when trials at nisi prius were not reported 
in newspapers, and the majority of jurymen could not have read 
them, if they were. The consequence is, that the moral power of 
the judge over the jury, which indirectly tends to produce una- 
nimity in the minds of the latter is by so much diminished. Add 
to this, the further depreciation of the judicial office by the opera- 
tion of laws passed in the interest of the Bullies of the Bar, 
whereby the judge is more or less prevented from exercising his - 
proper function in the conduct of a trial, so that, practically, 
it is a wrestle between counsel for the verdict of the jury, which 
is found, if at all, without the aid or advice of the judge. 

From the operation of all these, and other causes that might 
be mentioned, some of which are the natural and beneficent re- 
sults of the growth and improvement of society, the probability 
of unanimity in a jury-room is much lessened, and the rule re- 
quiring it now tends strongly to make trial by jury a hindrance, 
rather than a help, to the administration of justice. The delay 
and expense consequent upon the disagreement of jurors, stand- 
ing as they often do, ten to twelve, and even eleven to one, is 
‘ sometimes ruinous to ‘the parties, and always a reproach to the 
administration of the law. 

In this respect, the institution ought to be changed and brought 
into harmony with the circumstances of the age and country. 
In civil cases, the verdict of a mere majority should be received. 
The same rule should apply in criminal cases where the crime 
charged is below the grade of felony, while in felonies it might 
be better to require not less than nine to give a verdict. 

This is emphatically an age of individual opinion and judg- 
ment. Whether it is the better or worse on that account, is now 
not material to inquire. But in the consideration of this ques- 
tion the fact ought not to be ignored. With the exception of 
juries, it is a fundamental law of our institutions, and the 
unwritten rule of society, that when any matter is submitted to 
the direction or judgment of a number of persons, the action or 
opinion of the majority shall prevail. It applies to Congress — 
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and to courts, and there is no longer any good reason why the 
verdict of a jury should not conform to it. 

The allowance of challenges for what may be properly called 
innocent opinion’s sake, is another fruitful cause of the unsatis- 
factory results of jury trial. 

No challenge for cause should be allowed to a juror merely for 
the reason that he has formed or expressed an opinion upon the 
merits of the case from what he has read in the public prints, or 
heard in casual or common conversation. Such opinion was 
never a cause of challenge at common law; it being adjudged, 
according to Hawkins, that although a juror had expressed an 
opinion beforehand, this is not a good cause of challenge, if the 
opinion proceeds from mere information, and not ill will. , 

In some of the States of this Union, however, a practice hay- 
ing its origin chiefly in the influence and interest of criminals and 
their defenders, has grown up to the contrary. 

Originally, the jury heard no evidence. They were sum- 
moned from the vicinity of the parties and the place of the 
transaction, and gave their verdict from their own knowledge 
and observation, — and, in civil cases, even from their belief. 
Practically, they were a body of witnesses selected from the 
neighborhood, and sworn to speak the truth concerning the matter 
of which inquest was made through them.: With the increase of 
trade and commerce, and the consequent multiplication of con- 
troversies arising out of private contracts, this practice necessa- 
rily underwent a change. Witnesses were first summoned in civil 
cases in which the fact of the execution of a deed was involved, 
and then only those who appeared to be witnesses to the instru- 
ment; and they were really summoned as persons whom the 
parties had selected as such, by procuring them to attest the 
same, and they were sworn and acted in that capacity. In crim- 
inal cases evidence was received later than in civil ones, and for 
the prosecution long before it was for the defence. But the 
practice of the jury deciding upon their own knowledge and be- 
lief was not altogether given up until the seventeenth century. 

Since then the pendulum has been continually swinging to the 
other extreme, until in many of the United States the necessary 
qualification of a juror seems to be that he is a natural or pre- 
ended ignoramus. 
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In this age and country, when and where every occurrence of 
any interest or importance is more or less circumstantially re- 
ported in the newspapers, and read or noticed by most persons 
of ordinary intelligence and responsibility, if an opinion formed 
from reading these accounts, or hearing the same repeated in 
common conversation, is allowed to be a sufficient cause of chal- 
lenge to an otherwise indifferent juror, it follows that trial by 
jury is degraded to a trial by the ignorance and dishonesty of the 
country, instead of its intelligence and integrity. 

By means of challenges allowed for such cause, it too often 
happens that the best qualified persons on the panel are set aside, 
and the jury is formed in some part, at least, of such persons as 
neither read nor hear what is going on in the world around them, 
or are dishonest enough to conceal or deny the fact, for the pur- 
pose of defeating the challenge and getting on the jury so as to 
find a dishonest verdict, or prevent an honest one. 

It is in criminal cases that this abuse is more often and effectually 
practised. It is one of the principal reasons why the action of 
juries in such cases so often differs from the better judgment of 
the community. In the code of civil procedure, prepared by 
myself for the State of Oregon, the correct rule is laid down as 
follows : — 

‘Section 185. * * * On the trial of such challenge, (for 
actual bias,) although it appears that the juror challenged has 
formed or expressed an opinion upon the merits of the case 
from what he may have heard or read, such opinion shall not of 
itself be sufficient to sustain the challenge ; but the court must be 
satisfied from the circumstances that the juror cannot disregard 
such opinion, and try the issue impartially.” 

If this provision were fairly and fearlessly enforced, trial by 
jury would stand higher than it does. But this is not so easily 
done. The juror himself, is often more than willing to avoid a 
disagreeable duty, and under the interested and adroit lead of 
counsel for the defence, he is made to state the matter as strongly 
as possible against his qualification. The judge, dependent, it 
may be, on the good will of this same counsel for his election or 
reélection, hesitates, but finally yields to the eee and allows 
the challenge. 
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A jury, to be worthy of the name and function, should at least 
represent an average of the intelligence and property of the 
county or district from whence it comes. It should be an epi- 
tome of the responsible, tax-paying elements of society. The 
mendicant, doubtful, and vagrant classes should be excluded 
from it as far as possible. 

But a jury composed of an average of the intelligence and 
property of the country must have some knowledge and impres- 
sion of current events, particularly the commission of a heinous 
crime. And if such knowledge and impression is considered 
sufficient to disqualify a person from acting as a juror, then trial 
by jury is no longer practicable and must be abolished. 

The number of peremptory challenges should be kept within 
reasonable bounds; and the defendant should have no more of 
them than the plaintiff or prosecution. 

In the beginning, peremptory challenges were not allowed to 
either party. Afterwards, a practice grew up of allowing the 
crown an indefinite number of them. But, this not working 
well, and being manifestly unjust, the ordinance concerning-in- 
quests, in the reign of Edward III, provided that the king should 
have no challenge to a juror without showing cause. Subse- 
quently a practice grew up of allowing the defendant, in capital 
cases, thirty-five peremptory challenges, or three full juries less 
one. This number was afterwards reduced by statute. But at 
common law peremptory challenges were never allowed in any 
case, except when the punishment was death, and then, as was 
said, not as a matter of right, but in favor of life. 

In latter days, in the United States, the right to peremptory 
challenges has been extended to all cases —the defendant in a 
criminal action generally getting twice as many as the prosecu- 
tion, until, like the challenge for innocent opinion’s sake, it has 
become one of the principal causes of the shortcomings of trial 
by jury, a hung jury or the acquittal of the guilty. 

By reason of these numerous peremptory challenges, and chal- 
lenges for cause, allowed to persons otherwise indifferent between 
the parties, for opinions formed upon current rumor or hearsay, it 
often happens, that before a jury is obtained, the original panel is 
reduced to the usual residuum of ‘‘ putty heads ’’ or nobodies, or 
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it may be exhausted, and then the chancesare that some convenient 
tales de circumstantibus, or ‘* stand-arounds,”’ will be worked into 
the jury-box to the defeat or delay of justice and the reproach of 
trial by jury. 

Trial by jury, when properly understood, means a trial by the 
court with a jury. Neither is it a trial conducted by counsel, 
but by the court with the aid of counsel. 

The eulogies which have been pronounced upon jury trial by 
distinguished jurists and statesmen, had reference to that mode 
of trial, as known to the common law in England and in the 
United States also until alate day. That was a trial by the 
court with a jury and the aid of counsel, — a trial where the ques- 
tions of fact in the case were submitted by the court to the jury 
after a full and careful review of the evidence and arguments 
bearing on the same. 

But during the past fifty years, certain laws and practices have 
been introduced into the United States, or some of them, all tend- 
ing with more or less directness to deprive the judge of his ac- 
customed and proper function and weight in the trial of a case 
with a jury. Probably there is no one cause that has contrib- 
uted more to the unsatisfactory results of jury trial than this. 

One of these laws requires all instructions given by the court 
to the jury to be in writing ; and another forbids them to speak 
to the jury, while instructing them, of the facts or evidence. 
As I have said, the necessary effect of these laws is to deprive 
the judge of his proper function and weight in the trial.of a case 
with a jury. And, just as the direction and influence of the 
court is diminished by this legislation, is that of counsel in- 
creased. If counsel were also required to address the jury in 
writing, there would be some show of propriety in the matter. 
But then jury trial, in any proper sense of the term, would be at 
anend. The jury ought to hear the court as well as counsel in 
the case. And especially so, in these times, when the tendency 
and practice is for counsel to act as the unrestrained partisans of 
their clients, rather than as officers of the court engaged in the 
administration of the law. 

When able, eloquent and ingenious counsel, impelled by the 
desire of professional success, and the hope of great, and it may 
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be, contingent gain, are allowed to talk to the jury, hour after 
hour, to ransack heaven and earth for arguments, illustrations, and 
suggestions for the purpose of inflaming their prejudices, arousing 
their passions and swaying their judgments, it is absolutely neces- 
sary, to enable the jury to act understandingly, that some com- 
petent and impartial person should sift the matter before them. 
And this is, above all else, the proper duty and the highest fune- 
tion of the judge. In the discharge of it he should recall to the 
jury the evidence pro and con, should weigh the arguments on 
either side of the case or question, and then submit to them the 
very questions upon the determination of which their verdict 
ought to rest. 

From the beginning, this has been considered an essential part 
of the trial by jury. But if the judge is forbidden to speak of 
the facts, or is required to reduce his charge to writing, it is so far 
abolished. Ordinarily, a judge has not time during the progress 
of a trial to write what he ought to say to the jury, and at the 
same time pay proper attention to the conduct of it. The em- 
ployment of official shorthand reporters would do much to ob- 
viate this difficulty, and at the same time guard against any dis- 
agreement between court and counsel as to what is said. Much 
time and expense would be also saved in the trial of cases. 

The correct doctrine upon this point was well stated by that 
sound-minded sage of the law, Mr. Justice Swayne, in Nudd v. 
Burrows,' as follows. After stating the general rule, that ques- 
tions of law are for the court and questions of fact for the jury, 
and that the line which separates the two provinces must not be 
overlooked, he says : — 

** Care must be taken that the jury is not misled into the be- 
lief that they are alike bound by the views expressed upon the 
evidence and the instructions as to the law. They must dis- 
tinctly underst and that what is said asto the facts is only advi- 
sory, and in no wise intended to fetter the exercise finally of their 
own judgment. Within these limitations, it is the right and duty 
of the court to aid them by recalling the testimony to their rec- 
ollection, by collating its details, by suggesting grounds of pref- 
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erence where there is contradiction, by directing their attention 
to the most important facts, by eliminating the true points of 
inquiry, by resolving the evidence, however complicated, into its 
simplest elements, and by showing the bearing of its several 
parts and their combined effect, stripped of every consideration 
which might otherwise mislead or confuse them. How this duty 
shall be performed depends in every case upon the discretion of 
the judge, There is none more important resting upon those 
who preside at jury trials. Constituted as juries are, it is fre- 
quently impossible for them to discharge their function wisely 
and well without this aid. In such cases mistake or caprice may 
determine the result.”’ 

The kind of jury trials to which we are drifting in the United 
States is a gross travesty of that known to the fathers. By the 
means which I have mentioned, the court is more or less muzzled 
and the jury emasculated. The trial is converted into a mere 
game of skill between counsel, in which the chance is largely in 
favor of the better, if not the sharper, player, without much ref- 
erence to the law or justice of the case. 

The laws and practices which produce these results are gener- 
ally maintained in the name of the people, and upon the seductive 
plea of preserving the rights of the jury, and preventing the 
court from encroaching upon them. But this is all a specious 
pretence. The real object is to transfer the power of conduct- 
ing the trial from the court, where it properly belongs, to the 
counsel, and thereby increase his importance and enhance the 
price of his services. 

A people who have not virtue and intelligence enough left to 
enable them to get twelve good men into the jury-box, and pro- 
vide a wise and honest justice, who can be trusted without gag or 
fetter, to conduct the trial of a cause with them, may as well ad- 
mit their inability to maintain this high grade of procedure, and 
submit to some external rule, in which justice is administered for 
and upon them, but not by or with them. 

If the trial by jury, which has borne the great strain and fric- 
tion of seven centuries of legal contention and political vicissi- 
tude is to be longer preserved in its usefulness, we must main- 
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tain in their proper proportion and relation, its two essential 
elements — the JupGE and the gury. 

Without the latter, there is danger that the law will become 
estranged from the popular heart and conscience and grow cold, 
occult and abstruse ; while, deprived of the former, it is equally 
certain to be overborne and obliterated by the currents and 
storms of popular caprice and passion, and ‘‘ trial by jury ”’ will 
be degraded to the level of a trial by the old Grecian Dekastery, 
wherein the art of the sophist and the clamor of the demagogue 
controlled the result according to the whim, prejudice, or mad- 
ness of the hour. 


Mattruew P. Deapy. 
PoRTLAND, OREGON. 
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I. Domestic Judgments. — The object of.a civil action is to 
obtain an adjudication of disputed questions of private right, and 
by means of the judgment which is the legal expression of the 
result of adjudication, to have final process, by which the officers 
duly authorized may make out of the property of the debtor 
sufficient to satisfy the demand of the creditors. 

In view of the sacredness, the finality of judgments, and their 
effectiveness to authorize final process within the jurisdictions 
where they are rendered, it would seem consonant with reason 
that the judgment should be the end of all litigation between the 
parties, except such as goes to an impeachment of the judgment 
itself, or where it becomes necessary to pursue the debtor be- 
yond the reach of final process on the judgment already obtained. 
Yet, this is not the case, except where it is made so by statute. 
Though the judgment debtor may not have his rights readjudi- 
cated ; though the creditor may not again harass his debtor 
with an action on the original demand; though execution may 
still issue on the judgment, and be levied on the goods and chat- 
tels, land and tenements of the debtor; though the creditor has 
nothing to gain by further litigation, he may, if he prefers to do 
s0, bring an action on the judgment within the same jurisdiction, 
and even in the same court, which on proof of the existing judg- 
ment, would entitle the creditor to a fresh judgment, to which 
would be added the costs of obtaining the same, subject to the 
same restrictions, and requiring the same process for its enforce- 
ment, as the one on which it is predicated.’ 

If this can be done once, it would seem that at common law 
there is no limit to the power of the capricious and vexatious credi- 
tor to pile judgment upon judgment as long as he has the ability 

1 Hale v. Angel, 20 Johns. 842; Simp- simpler and less costly method, are not 
son v. Cochran, 28 Iowa, 81; Smith v. particularly favored. Burnes v. Simp- 
Mumford, 9 Cow. 26. Actionsondomes- son, 9 Kan. 663; Pityns v. Russell, 4 
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to pay the costs. At common law he may bring actions and re- 
cover judgments which give him no relief whatever, for the 
poor satisfaction of rendering it more difficult for his debtor to 
pay. 

There may be cases where it would be an advantage to obtain 
judgment on a domestic judgment, in order to simplify the 
record, or to remedy some defects in the general entries or the orig- 
inal judgment, which might suffice to support an action in the 
original tribunal, while it could not be trusted in a foreign juris- 
diction. There are also suits brought for the purpose of perpetu- 
ating judgments, and saving them from the operation of limi- 
tation laws. But, beyond these exceptions, it is absurd to say 
that one should be permitted to prosecute an action on a domes- 
tic judgment —at least it was absurd when first so decided, 
The time of courts is too precious to be taken up with fruitless 
litigation, and that such a thing may be, only suggests the neces- 
sity for legislative correction of the wisdom of our ancestors. 

But it is the purpose of the writer to call attention to judg- 
ments which are not enforceable otherwise than by action. These 
are usually denominated, (1) judgments of sister States; (2) 
foreign judgments. 


Il. Judgments of Sister States — Authentication. — In actions 
brought in one State, on judgments rendered in another State 
of the Union, we are always referred to the Constitution of the 
United States,’ to establish the validity of the act of Congress 
under which we proceed,’ and to the act itself, to show the valid- 
ity of the proceedings. The constitutional provision prescribes 
that ‘* full faith and credit shall be given to the * judicial 
proceedings of every other State. And Congress may, by 
general laws, prescribe the manner in which such *  pro- 
ceedings shall be proved, and the effect thereof.’’ And the ~ 
act of Congress, under authority thus expressly conferred, pre- 
scribes that the authentication of judgments rendered in other 
States, ** shall be proved or admitted in any other court within 
the United States, by the attestation of the clerk, and the seal of 
the court annexed, if there be a seal, together with a certificate 


1 Art. IV., sect. 1. 2 Act of May 26, 1790, Rev. Stats. U.S., sect. 905. 
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of the judge, chief justice, or presiding magistrate, that the said 
attestation is in due form. And the said records and judicial 
proceedings, so authenticated, shall have such faith and credit 
given to them in every court within the United States, as they 
have by law or usage in the courts of the State from which they 
are taken.”’ 

The above mode of authentication, and the effect of judg- 
ments upon which action may be instituted in States where they 
were not rendered, can hardly be considered as exclusive any 
further than the Federal Constitution and the act of Congress 
would be construed to prohibit the imposition of any additional 
burdens or restrictions upon the judgment creditor by the Legis- 
lature of the State in which it is sought to enforce the judgment. 
Any State may admit the records and judicial proceedings of other 
States in evidence, in its own courts, upon such terms and condi- 
tions as its Legislature may prescribe, and give such judgments 
whatever effect they may deem proper, provided they do not im- 
pose any conditions or restrictions beyond those expressed in, 
or clearly implied by, the act of Congress.?, They may relax the 
requirements of the Federal law, or extend the operation and 
effect of judgments of sister States, but they cannot deprive such 
judgments of the effect they have in the States where rendered, 
nor obstruct their proof by the imposition of additional formali- 
ties for their authentication. 

In general, the clerk’s certificate, attested by the seal of the 
court, to what purports to be a transcript of the record of the 
cause, to the effect that it is taken from the records and proceed- 
ings of the court in that particular case, when followed by a 
certificate of the judge, chief justice, or presiding magistrate of 
the court that the certificate of the clerk is in due form, will 
suffice to authenticate the record.’ But where the writing pro- 
duced does not purport to be a record, but a mere transcript of 
minutes of the proceedings, extracted from the docket, it is not 
admissible in evidence to prove the rendition of the judgment 


1 Rev. Stats. U. S., sect. 905. be one of record, but without a seal, 

? Owings v. Hull, 9 Pet. 607-27. that fact should appear in the certificate 

Ferguson v. Harwood, 7 Cr. 408-12; ofeitherjudgeorclerk. Craig v. Brown, 
Owings v. Hull, supra. If the court 1 Pet. CO. Ct. 352. 
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sued on.' In addition to the requirements of the Federal statute, 


some evidence is generally required that the officer who certifies 
to the form of the clerk’s certificate is authorized to do so. This 
is supplied by a certificate of the clerk, attested by the seal of 
court, that the officer in question was, when so acting, the pre- 
siding judge or magistrate of the court. But just how the clerk’s 
certificate to the transcript of the record should be worded, de- 
pends somewhat on what such transcript contains. If the certifi- 
cate is to the effect that it is a full and complete transcript of all 
the proceedings had in the case, and the record thus authenticated 
contains the judgment of the court, it would doubtless prove that 
such a judgment was rendered. But Judge Story says: ‘* By 
the judgment we are to understand not that part of the record 
which, in a suit at the common law technically follows the 
ideo consideratum st, etc., for that would be wholly unintelligi- 
ble, without reference to the preceding pleadings and proceed- 
ings, but that which, in common as well as legal language, is 
deemed the exemplification of a judgment ; that is to say, all the 
pleadings or proceedings on which the judgment is founded, and 
to which, as matters of record, it necessarily refers.’’? So that 
if the certified transcript contains all the essential parts of the 
record, and the clerk in his certificate names and enumerates them, 
omitting immaterial matters, such as motions and interlocutory 
rulings, without which there would be sufficient to support a final 
judgment, the record would be sufficiently authenticated.* But the 
authentication should be by the designated officer and none other.‘ 

In the authentication of judgments, for the purposes of an ac- 
tion in another jurisdiction, it is not always best to rest content 
with what will suffice. Where it is practicable, the certified tran- 
seript should contain sufficient to render it conclusive upon all 


1 Ferguson v. Harwood, 7 Cr. 408-12. 
The court which legally has charge of the 
records, is the one whose judge and clerk 
should supply the authentication, even 
when the judgment was rendered in an- 
other court which has been legislated out 
of existence. Thomas v. Tanner, 6 Mon. 
52. 

2 Owings v. Hull, supra. 

3 Owings v. Hull, supra. 


* The clerk’s certificate that the attest- 
tation is in due form, held insufficient. 
Drummond v. Magruder, 9 Cr. 122; 
Smith v. Blogge, 1 Johns, Cas. 288. The 
certificate of a deputy clerk to the record 
has been held insufficient. Morris v. 
Patchin, 24 N. Y.394. The seal of the 
court should be affixed to the certificate 
of the clerk, and not that of the judge. 
Turner v. Waddington, 3 Wash. 126. 
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questions that may be raised. In order that the judgment may 
have the conclusive effect as to the merits of the original cause 
of action, it is essential that the court in which it was rendered 
should have had jurisdiction, both of the subject-matter, and of 
the person of the defendant, by service of original process, even 
though the law of the State where the judgment is pronounced 
permits personal judgment to be taken without such process.’ 
And although there is a legal presumption in favor of the juris- 
diction of the superior courts over both the subject-matter and 
the person,’ yet, where the service of process is by a statutory 
mode, in derogation of common law, it must affirmatively ap- 
pear that the statutory method was strictly pursued. The pre- 
sumption is only indulged in favor of the judgment of such 
courts, when they proceed under their general common-law 
powers. And such presumption only arises when the record pro- 
duced is silent as to the jurisdictional facts. Where it recites 
the manner in which jurisdiction was obtained, the law will not 
force a presumption that other or different methods were resorted 
to; and where it appears that service was had upon one person, it 


will not be presumed that the same process was served upon an- 
other.? Therefore, in all cases where the mode of obtaining juris- 
diction is statutory, and where the judgment is that of an infe- 
rior court, jurisdiction should appear in the transcript of the 
proceedings. And when it so appears, nothing should be want- 


ing to render the statement complete. Jurisdiction of the sub- 
ject-matter will generally appear from the character of the 
judgment and the law prescribing the powers of the court ; but 
jurisdiction of the person should appear by showing due service 
of the process. When both are ‘shown by the record, they can- 
not be questioned in the court where the judgment is sued on.‘ 


1 D’Arcy v. Ketchum, 11 How. 165; 
Webster v. Reid, 11 How. 487; Christmas 
v. Russell, 5 Wall. 290; Sim v. Frank, 25 
Ill. 109. 

2 Grignon’s Lessee v. Astor, 2 How. 
339; Erwin v. Lowry, 7 How. 181; Foot 
v. Stevens, 17 Wend. 486. 

5 Galpin v. Page, 18 Wall. 850. See, 
also, as to thastrict pursuance of statutory 
methods of service process, Jordan v. 
Giblin, 12 Cal. 100; Ricketson v. Rich- 


ardson, 27 Cal. 149; McMinn v. Whelan, 
27 Cal. 800; Morse v. Presby, 5 Foster 
(N. H.) 302; Harvey v. Tyler, 2 Wall. 
832. 

* Warren v. McCarthy, 25 Ill. 83; 
Miller v. United States, 11 Wall. 268, 
299. 
4 Lawrence v. Jarvis, 32 Ill. 3804; 
Shelton r. Tiffin, 6 How. 163; Laphorn 
v. Briggs, 27 Vt. 26; Wilson v. Jackson, 
10 Mo. 329. 
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Ill. The Effect of Judgments of Sister States. —In some of 
the decisions, the judgments of courts of other States of the 
Union than those in which it is sought to enforce them, are men- 
tioned as foreign judgments.' This they doubtless are, in a cer- 
tain sense; and but for the constitutional provision already 
quoted, and the act of Congress passed in pursuance thereof,? 
this is the footing upon which they would stand. They are dis- 
tinguishable in their effect, or rather in their force, from domes- 
tic judgments, in that execution cannot be issued upon them? 
until they become judgments in the new jurisdiction. But they 
differ from judgments rendered without the United States, in 
that they are conclusive upon the merits of the original action.‘ 
Some of the cases cited only go to the finality of the judgment 
upon the questions tried or involved in the issues of the cause ; 
but this being the effect of such judgment in the courts of the 
jurisdiction where rendered, by virtue of the constitutional 
provision, it follows the judgment to the sister State, where it is 
offered as conclusive evidence of the debt.’ Hence it is 
no defence to an action on such a judgment as we have 
under consideration, that the same was obtained by fraud; for 
this is to attack the judgment collaterally, and impeach its effect, 
which could not be done in the State where it was rendered.® 
But the conclusiveness of the judgment only affects the parties 
thereto, and their privies.”. So that an action could not be 
maintained against an administrator in one State, on a judgment 
obtained against another administrator of the same decedent, in 
another State. The administrator’s representative capacity only 
extends to the assets within the jurisdiction by which he is em- 


1 Rucker v. Finley, 2 Pet. 592. derson, 8 Ohio, 108; Homer v. Fish, 1 


2 Supra. 

Mills Dryee, 7 Cr. 408; McEI- 
moyle v. Cohen, 13 Pet. 812, 3825; 
Christmas v. Russell, supra. 

* Cooper v. Reynolds, 10 Wall. 808; 
Thompson v. Tolmie, 2 Pet. 157; Voor- 
hees v. Bank, 10 Pet. 449; Grignon v. 
Astor, 2 How. 319; Harvey rv. Tyler, 
2 Wall. 328; Huff v. Hutchingson, 
14 How. 588; D’Arcy v. Ketchum, 
ll How. 165; Benton v. Burgot, 
10 Serg. & R. 240; Anderson v. An- 


Pick. 485; McRae v. Mattoon, 18 Pick. 
57; Granger v. Clark, 22 Me. 130; Ham- 
mond v. Wilder, 23 Vt. 346; Embury v. 
Conner, 8 Comst. 522; Hollister v. Ab- 
bott, 11 Foster (N. H.), 448; Rothborn v. 
Terry, 1 R. 1.77; Wall v. Wall, 28 Miss. 
413; Lawrence v. Jarvis, 32 Ill. 304. 

5 Hampton v. McConnell, 8 Wheat. 
234. 

6 McRae v. Mattoon, 13 Pick. 57; 
Christmas v. Russell, supra. * 
7 Atkinson v. Allen, 12 Vt. 624. 


ACTIONS ON JUDGMENTS. 417 


powered’ to act, and the judgment against him, which is to be 
satisfied from the estate, can only have effect upon the property 
within his control.! There can be no privity between him and 
another administrator who represents other assets within a 
different jurisdiction. 

Judgments in rem, only take effect upon property within the 
jurisdiction where rendered ; consequently, when they are ren- 
dered without personal service of process, or the appearance of 
defendant, they will not support an action in another State.? 
In the absence of personal service the jurisdiction of the court 
is exhausted upon the thing seized. The effect of the domestic 
judgment is limited to the lien upon, or sequestration of, the 
property taken under such process; and to extend it to other 
property, beyond the jurisdiction, or to give it conclusive effect 
upon the debtor’s property in another State, would be to enlarge 
its effect beyond that which it had in the State where it was 
rendered.® 

The judgment of a State court is not confined in its effect, 
when offered as conclusive evidence, to the courts of other States. 
It is equally effective in the Federal courts, where it has the same 
credit and validity it had in the State court in which it was origin- 
ally pronounced ; and whatever pleas or defences would be good 
to a suit on such judgment, in the original jurisdiction, and none 
other, can be successfully pleaded in the courts of the United 
States,‘ saving the plea to the jurisdiction of the Federal court, 
which may be invoked on account of deficiency in amount of 
the judgment or citizenship of the parties. 

As the act of Congress already referred to, provides for the 
authentication and effect of ‘‘ the records and judicial proceed- 
ings of the courts of any State or territory, or of any country 
subject to the jurisdiction of the United States,’’ it embraces 
the judgments of Federal courts as well as those of the States. 
But the courts whose judgments may be thus authenticated, 
are those required by law to keep records of their proceed- 


1 Storcey v. Thrasher, 6 How. 44; 3’ Warren v. McCarthy, 25 Ill. 83; 
Aspden v. Nixon, 4 How. 467, Overstreet v. Shannon, supra. 

? Overstreet v. Shannon, 1 Mo. 529; * Hampton v. McConnell, supra. 
Megee v. Beirne, 39 Pa. St. 50. 
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ings — courts of record as distinguished from munictfpal tri- 
bunals of inferior jurisdiction, not required to employ clerks or 
use seals.! But it is not necessary that the court should be one 
of general, unlimited common-law jurisdiction.? 


IV. Pleading in Actions on Judgments of Sister States. —In 
declaring on a judgment of this class, where it is one rendered by 
a court of general jurisdiction, it is sufficient to allege that it was 
duly rendered.* And even when it is rendered by an inferior 
court, most of the codes of the States provide that this allega- 
tion is sufficient, without stating the facts conferring jurisdiction. 
However, at common law, in declaring upon a judgment of a 
court of limited or special jurisdiction, it is necessary to allege 
the facts conferring jurisdiction both of the person and the subject- 
matter. But in pleading these jurisdictional facts, while it is 
unnecessary to set out the proceedings by which jurisdiction of 
the person is acquired,’ it is not sufficient to allege in general 
terms that the court had jurisdiction. The allegation should be 
that the judgment creditor was served with summons, or ap- 
peared to the action.® 

But the matters most deserving of attention in this connec- 
tion, are those connected with the defence to such actions. At 
common law, the plea is generally nu] tiel record.” But where 
the judgment is rendered without jurisdiction of the person ap- 
pearing of record, nil debet has been held the proper plea.’ So 


1 Thomas v. Robinson, 3 Wend. 267; 
Warren v. Flagg, 2 Pick. 448; Malinvin 
v. Bickford, 6 N. H. 567. It has been 


* Turner v. Roby, 3 Comst. 193; 
Barnes v. Harris, 4 Comst. 375; Cleve- 
land v. Rogers, 6 Wend. 438; Sackett v. 


held that the courts of justices of 
the peace were embraced within the 
provisions of the statute, where they were 
required by law to keep records of their 
proceedings. Blodgett v. Jordan, 6 Vt. 
580; Brown v. Edson, 23 Vt. 435. 

? Scott v. Blanchard, 8 Mart. (N. 8.) 
803; Barbour v. Watts, 2 A. K. Marsh. 
290. 

* Dunbar v. Hallowell, 34 Ill. 168; 
Jarvis v. Robinson, 21 Wis. 523. See 
also Folger v. Columbia Ins. Co., 99 Mass. 
267; Com. v. Blood, 97 Mass. 538; Allen 
v. Blunt, 1 Blatchf. 480. 


Sudros, 5 Hill (N. Y.), 827; Whitney v. 
Shufelt, 1 Denio, 592. 

5 Turner v. Roby, 3 Comst. 198. 

® Cases cited, supra. See also Van 
Etter v. Hurst, 6 Hill (N. Y.), 3811; 
People v. Keoher, 7 Hill (N. Y.), 39; 
Patrick v. Johnson, 3 Lev. 403. 

7 Mills v. Durgee, 7 Cranch, 481; 
Hampton v. McConnell, 3 Wheat. 284; 
Nernwag v. Pawling, 5 Gill & J. 500. 

8 Stanbuck v. Murray, 5 Wend. 148; 
Shumway v. Stillman, 6 Wend. 447; 
Mohew v. Thatcher, 6 Wheat. 129; 
Bates v. Delavan, 5 Paige, 305; Boodin 
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any special plea to the judgment, which would be good in the 
original jurisdiction, would be equally proper where the action is 
brought on the judgment.’ And even where the record recites an 
appearance by attorney, the defendant has been permitted to put 
the authority of the attorney in issue? by disputing the authority, 
though the fact of such appearance cannot be questioned. This 
doctrine, however, has not been allowed to pass unchallenged by 
the Supreme Court of Missouri.* 

But even the plea of nul tiel record, or its legal equivalent un- 
der the code, is only good as against the allegations in the initial 
pleading. It must, of course, fail as a defence, when met by a 
properly authenticated record, which shows that the alleged judg- 
ment was rendered, and there is no material variance between 
the allegation and the exemplification produced in its support. 
The transcript being conclusive evidence, to an action on a judg- 
ment instituted with proper averments, and supported by a 
transcript properly authenticated, and showing the necessary 
jurisdictional facts, either by the presumptions that favor the 
judgment on account of the character of the court in which it 


was rendered, or where such facts appear by express recital in the 
record, there are no defences except those of subsequent dis- 


charge, merger, or the Statute of Limitations. That is to say, 
that since the certification of the record, by which it appears the 
judgment was unsatisfied, the same has been paid or otherwise 
extinguished ; that the judgment sued on has become merged in 
a judgment already recorded, on the same cause of action in the 
new jurisdiction ; or that the action is barred by the statute of 
the State where the action is brought. 

To allow an action on the judgment to be barred by the 
Statute of Limitations, seems like a denial of the effect of 
the judgment, where it is not so barred by the statute of 
the State in which it was pronounced. But the authorities say 


v. Fitch, 15 Johns. 121; Bradshaw v. 
Heath, 13 Wend. 407. See also dissent- 
ing opinion of Johnson J., in Mills v. 
Durgee, 7 Cranch, 485. 

’ Shumway v. Stillman, 4 Cow. 292. 
And where the action is brought ona 
demand to which the judgment is only 


inducement, the plea of nil debet is good. 
Bullins v. Giddens, 8 Johns, 83. 

2 Kerr v. Kerr, 41 N. Y. 272; Law- 
rence v. Jarvis, 82 II]. 304. 

3 Warren v. Lusk, 16 Mo. 102; Baker 
v. Stonebraker, 34 Mo. 172. 
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that as the limitation law goes only to the remedy, and each 
State has absolute control of remedies in its own jurisdiction, it 
may withhold the process of its courts for the enforcement of 
judgments recovered in other States where the action is not 
brought within the prescribed period.’ Even where the period 
within which actions on judgments previously rendered in other 
States should be brought was fixed at two years from the pas- 
sage of the act, and the debtor was sued on the very day he be- 
came a citizen of the State, it was held that as the Legislature had 
made no exception for such cases, the court could make none, 
and hence the statute would apply.2 However, where the statute 
undertakes to go behind the judgment, and bars the action for 
the reason that if it had been brought on the original cause it 
would have been barred, the limitation law is unconstitutional. 
Each State must administer its own remedial laws, and cannot 
avail itself of those of another State. The judgment being regu- 
lar and effective in the State where pronounced, goes to the other 
State, fully protected as to its effect by the constitutional provi- 
sion, subject only to the control over remedies which the latter 
State may exercise within its proper jurisdiction.’ 


V. Foreign Judgments. — Congress has provided a method of 
authenticating laws, judgments, orders, decrees, etc., of foreign 


1 McElmoyle v. Cohen, 13 Pet. 312. 


2 Bank of Ala. v. Dalton, 9 How. 
522. See also McClintock v. Rogers, 12 
S. & M. 702; Troup v. Smith, 20 
Johns. 33. 

* Christmas v. Russell, supra. The 
pendency of an appeal, in the absence 
of an undertaking sufficient to stay 
execution, is no defence to an action on 
the judgment in another State. Rogers v. 
Hatch, 8 Nev. 35. Ina quite recent case, 
in the United States Circuit Court for 
the District of Colorado, it was decided by 
Hallett, J., that where judgment was ren- 
dered in an action on a judgment pre- 
viously recovered in the Superior Court 
of Cook County, Illinois, pending the 
consideration of a writ of error from the 
Appellate Court of Illinois, and after 


judgment rendered in the Federal Court, 
the original judgment was reversed and 
remanded, the relief to which defendant 
was entitled was a stay of all proceedings 
upon the judgment {ast rendered, until 
the action was re-tried in the original tri- 
bunal, with leave to renew his motion to 
vacate judgment in the Federal court, in 
case defendant should be successful in 
the new trial on the merits. Heckling v. 
Allen, 3 Col. L. Rep. 241. Citing as 
to defences after judgment, etc., Baker 
v. Judges of Ulster, 4 Johns. 191; Lister 
v. Mundell, 1 Bos, & Pul. 428; Cooley v. 
Gregory, 16 Wis. 322; Pennsylvania v. 
Wheeling Bridge Co., 18 How. 421; 
Wetmore v. Law, 34 Barb. 515; Clark v. 
Rowling, 3 Comst. 226. 
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governments, or their agents, relating to the title to lands claimed 
by or under the United States, on the application of one of the 
heads of the departments of the Federal government, the solicitor 
of the treasury, or the commissioner of the general land office. 
The copy of the judgment, order, or decree, being certified by an 
American minister or consul, under his hand and seal of office, 
to be a true copy of the original, filed in the office of the solic- 
itor of the treasury, and recorded ina book kept for that pur- 
pose, not only becomes good evidence, but copies from such 
record book may be read in evidence in any court, in an action 
involving the title to lands claimed by or under the United 
States.! 


VI. The Effect of Foreign Judgments. — This is neither fixed 
by the constitutional provision, declared by statute, nor uniformly 
recognized by the courts, — that is to say, their effect is not uni- 
form, though they are generally recognized as having a certain 
validity, when made the subject of an action in the United 
States. Like judgments of the courts of States of the Union, 
they depend for their force upon the laws of the State in which the 
judgment is sought to be enforced, or where the property of the 
defendant lies.? They are subject to all the defences that may 
be interposed to the judgments of courts of the several States of 
the Union, and to others besides. They may be impeached here 
for want of jurisdiction, though they were good and valid in the 
foreign State in which they were rendered.’ They may also be 
attacked for fraud. The original cause of the action is not con- 
sidered as merged in the foreign judgment, as it is in the judg- 
ment of a court of one of the United States.® Yet, latterly, they 
have been regarded as conclusive on the merits, where jurisdic- 
tion appears to have been regularly obtained. Formerly, and 
probably still to some extent, the authorities will be found to 
hold them as nothing more than prima facie evidence.’ They 


' Rev. Stat. U. S., sect. 907. ® Konitzky v. Meyer, 49 N. Y. 571; 

? Davis v. Headley, 22 N. J. Eq. 115. Rankin v. Goddard, 55 Me. 389; Bank of 

Bischoff v. Withered, 9 Wall. 812. Australasia v. Harding, 9 C. B. 661; 

* Dobson v. Pearce, 2 Kern. 156; Goddard v. Gray, L. R.6 Q. B. 139. 
Bank of Australasia v. Nias, 16 Q. B. 717. 7 Story Confl. of Laws, sect. 607. 

5 Lyman v. Brown, 2 Curtis, 559. 
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may be challenged for manifest error appearing on the face,’ as 
well as where they have been obtained by fraud.*? Upon the 
matter of jurisdiction, personal service within the jurisdiction of 
the court pronouncing judgment is deemed essential, particularly 
if the defendant is not a resident or citizen of the State where the 
judgment is pronounced. 


LEaDVILLE, COL. 


1 Messina v. Petrocchino, L. R. 4 P. 
C. 144. 

? Henderson v, Henderson, 6 Q. B. 
288; Rogers v. Gwinn, 21 Jac. 59; Dun- 
lap v. Cady, 31 Jac. 260. 

* Buchanan v. Rucker, 9 East, 192; 


W. P. Wane. 


Story Confl. of Laws, sect. 547 ; Bischoff v. 
Wethered, 9 Wall. 812; Hicky v. Stew- 
art, 3 How. 750, 762; Bodin v. Fitch, 
15 Johns, 121; Duchess of Kingsbury’s 
Case, 2 Smith’s Ld. Cas. 599. 
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«Where a manufacturer or dealer contracts to supply an 
article which he manufactures or produces, or in which he deals, 
to be applied to a particular purpose, so that the buyer necessa- 
rily trusts to the judgment or skill of the manufacturer or dealer, 
there is in that case an implied term or warranty that it shall be 
. reasonably fit for the purpose to which it is to be applied.’’! 
This rule was fully established in England by the judgment given 
in the case of Brown v. Edgington.? In that case the plaintiff 
sent to the defendant’s premises for a crane rope to be used for 
hoisting and moving casks of wine in the business in which the 
plaintiff was engaged. Whereupon the defendant sent his fore- 
man to the premises of the plaintiff to ascertain the dimensions 
of the rope required ; and he was shown the crane and was told 
that the rope was wanted for the purpose of raising casks of 
wine, etc. An agreement was made by the parties that the 
defendant should make the rope and adjust it ready for use. 
The defendant professed to be a rope-maker, but, in point of 
fact he was not; so he ordered a third person to make the rope 
for him. After it was adjusted and while in use, it broke and 
caused damage to the plaintiff, who, upon examination of it 
found it to have been made of poor material. He then brought 
his action against the defendant upon the warranty implied in 
the agreement between them. Two questions were left to the 
jury: First, whether or not the rope was a fit and proper one for 


1 Brown v. Edgington, 2 Man. & G, 
279; Jones v. Bright, 5 Bing. 533; Har- 
ris v. Waite, 51 Vt. 480; Rease v. Sabin, 
38 Vt. 482; Hoe v. Sanborn, 21 N, Y. 
552; Brown v. Murphee, 31 Miss. 91; 
Overton v. Phelan, 2 Head (Tenn.), 445; 
Walter v. Cody, 1 Wis. 420; Thomas v. 
Simpson, 80 N. C. 4; Robinson v. 
Chandler, 56 Ind. 575; Gibbs v. Hall, 53 
Ga. 635; Gammell v. Gunby, 52 Ga. 


504; Leopold v. Van Kirk, 27 Wis. 152; 
Hight v. Bacon, 126 Mass. 10; Bigge v. 
Parkinson, 7 H. & N. 954; Beers v. Wil- 
liams, 16 Ill. 69, in which the plea shows 
an express warranty. The plea was sus- 
tained on demurrer; but the facts might 
show the warranty implied. Archdale v. 
Moore, 19 Ill. 565; Rice v. Forsyth, 41 
Md. 889. 
22 Man. & G, 279; 
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the purpose for which it was ordered; and, secondly, if not fit 
and proper, whether or not the defendant knew it to be so; 
directing them to find for the plaintiff if they were of opinion 
that the rope was insufficient. The verdict was for the plaintiff; 
and on motion by the defendant for leave to entera non-suit, the 
rule was discharged. The jury found the rope to have been 
insufficient for the particular purpose and negatived any guilty 
knowledge on the part of the defendant. 

In 1850 a similar case arose in Wisconsin.' The plaintiffs in 

error were manufacturers and contracted with the defendants in 
error to deliver to them a pump ‘*‘ used for pumping water from 
a lead mine,’’ to be used in their business of mining in that . 
State. An action was brought against them by the plaintiffs 
upon a promissory note given to them by the defendants, who 
‘** claimed to recoup or reduce the plaintiff’s damages ’’ on the 
ground that there was an implied warranty of reasonable fitness 
of the thing for the particular purpose, the pump having proved 
to be defective. 
- Judgment for the plaintiff was affirmed by the court of last 
resort, which declares that executory contracts to furnish articles 
for a specific purpose, especially by manufacturers, carry an 
implied warranty that the article delivered shall be fit for the 
purpose designed, inasmuch as the parties have no opportunity 
to inspect it or decide upon its fitness in the first instance. 

But if a purchaser, or a person who orders an article of a man- 
ufacturer, judges in what manner, or of what materials it shall 
be made, there can be no implication of reliance upon the skill of 
the manufacturer :? as where he stipulates for a particular kind 
of material to be used. In such a case he would not be liable for 
a latent defect found in such material, because his skill and judg- 
ment is not wholly relied upon. Reasonable fitness was decided 
in the case of Harris v. Waite,® not to mean the best quality 
of the article that might be produced.‘ That case was where 
gas-meters proved to be unfit for use. But it does not appear that 
the purpose for which they were to be used was known by the 
manufacturers at the time of the sale of them. 


1 Gatey v. Rountree, 2 Chand. 28, 3 51 Vt. 480. 
* Cunningham v. Hall, 4 Allen, 268, * Mason v. Chappell, 15 Gratt. 572. 
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An implied warranty of fitness of a person, and the honesty 
of his work arose in the case of Ortman v. Washington,' where 
logs were sold according to a ‘* scale ’’ made by one who had not 
been employed to make it by either the vendor or purchaser. 

It is fairly deducible from these authorities that, where one 
uses materials for a particular purpose in manufacturing an arti- 
cle, he is required to use great care to guard against defects in 
them. In fact, by a recent English authority,’ there is no limit 
to the rule with regard to deficient materials in the hands of a 
manufacturer. And such is the case in this country. The Court 
of the Queen’s Bench in the case of Randall v. Newson,‘ says: 
‘‘If the subject-matter be an article or commodity to be used 
for a particular purpose, the thing offered or delivered must an- 
swer that description, that is to say, it must be that article or 
commodity, and reasonably fit for the particular purpose. The 
governing principle, therefore, is that the thing offered and de- 
livered under a contract of purchase and sale must answer the 
description of it which is contained in the words in the contract, 
or which would be so contained if the contract were accurately 
drawn out. * * * If the article or commodity offered or de- 
livered does not, in fact, answer the description of it in the con- 
tract, it does not do so more or less because the defect in it is 
patent, or latent, or discoverable.’’ In that case, the defendant, 
a manufacturer of carriages, sold the plaintiff a phaeton for two 
horses, the pole made and supplied for which was made of bad 
and improper wood, and was not fit for the purpose, designed. 
The pole was made to order to be attached to the phaeton, tem- 
porarily, as it was made with shafts for one horse ; but while it 
was in use the pole broke without the carelessness of the plaintiff. 
The defect in the wood was not discoverable ; but the manufac- 
turer was held liable for the injury caused by it to the pur- 
chaser. The same point was put in issue in Rodgers v. Niles,’ 
where the defendant agreed to manufacture and deliver at a 


1 26 Mich. 209. 27 Wis. 152; Barnard v. Yates, 1 Nott & - 
Brown v.Edgington, 2 Man. & G.279. M. 142; Cunningham v. Hall, Sprague, 
5 Rodgers v. Niles, 11 Ohio St. 48; 404. 

Page v. Ford, 12 Ind. 46; Brown v. #2Q. B. Div. 102. 

Sayles, 27 Vt. 227; Leopold v. Vankirk, 5 11 Ohio St. 48. 
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future time, three steam boilers to run the engines in the rolling 
mills of the plaintiffs. They alleged that the boiler iron was de- 
fective, and that the defendants were unskilful in manufacturing 
the boilers. The latter averred that the boilers were made of 
suitable materials, and that they were faithfully made ; and of- 
fered evidence to prove defects not discoverable by a careful 
examination of the material while manufacturing the boilers. 

The judgment of the court proceeds upon the ground that the 
contract was executory ; and it declares that it would be an un- 
reasonable rule of law to impute to a purchaser an intention to 
rely upon his own judgment where the circumstances of the case 
render it simply impossible to do so. It finds that the boilers 
were warranted to be fit for the purposes to which steam boilers 
are ordinarily applied ; that the defendants having had the selec- 
tion and procuring of the materials, took upon themselves the 
whole supervision of the work, and thereby agreed to apply such 
workmanship as would furnish the plaintiffs with steam boilers 
free from any defects whatever. The leading case in New York! 
upon this point can only be reconciled with the Ohio authority 
upon the ground that it is an executed contract ; and that is the 
distinction made by the court in the latter State; but the court 
was divided. But in Hoe v. Sanborn, the defendant ordered a 
saw of the plaintiffs, who, upon that order, subsequently manu- 
factured the saw in question, and forwarded it to defendant’s 
consignees. They put it in use and it proved worthless, because 
it was too soft. In that case the following rule is adopted: 
The vendor is liable for any latent defect, not disclosed to the 
purchaser, arising from the manner in which the article was 
manufactured ; and if he, knowingly, uses improper materials, 
he is liable for that also; but not for any latent defect in the 
material which he is not shown and cannot be presumed to have 
known. The judgment of the lower court was reversed, because 
the defect might have existed in the material alone. 

This case was followed by Dounce v. Dow,? where the de- 
fect in pig iron was held not to be warranted against by the 
plaintiff, who was not a manufacturer of it, but who sold to the 


1 Hoe v. Sanborn, 21 N. Y. 552; also, 2 64.N. Y. 411. 
Dounce v. Dow, 64 N. Y. 411. 
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defendant a lot of ‘* XX pipe iron’’ made out of the ‘ pigs.” 
The iron was brittle and worthless. In Bragg v. Morrill,' the 
distinction is clear. There the defendant was sought to be held 
on a warranty of soundness ina bar of iron which he had only 
fitted for use as a shaft in his turning machine. In that case the 
defendant is an intermediate party, and is not a manufacturer 
in the same sense that the term is applied in the preceding cases. 
The doctrine being one of negligence, the distinction may well 
be taken between a vendor who is a manufacturer, and a vendor 
who, though a manufacturer, is an intermediate party with re- 
gard to defects not discoverable in materials used by either of 
them. It may be easier to discover a defect which inheres from 
natural causes, than it is to find one latent from artificial causes. 
The quality of wood may be more easily ascertained than that of 
pig or boiler iron, but the question is whether or not a manufac- 
turer is bound to know the quality of materials used by him in 
his business. He does, however, stipulate for a merchantable 
quality of goods; for it is said, that ‘‘ where a manufacturer 
undertakes to supply goods manufactured by himself, or in which 
he deals, but which the vendee has not the opportunity of in- 
specting, it is an implied term in the contract that he shall supply 
a merchantable article.’’ ? 

An authority upon this point is found in the case of Howard 
v. Hoey.* There the plaintiffs were brewers and contracted 
with the defendants to deliver to them at a future time a quantity 
of ale at an agreed price per barrel. The article, when received, 
proved to be ‘* sour, ropy, and wholly unfit for use.’ It was 
made in pursuance of the contract, and the facts show that to 
have been an executory agreement. And it is said that, ‘* in such 
cases there is always a warranty implied, that the thing to be de- 
livered shall at least be free from any remarkable defect. If 
the article delivered come short of a medium quality or good- 


149 Vt. 45. Thomas v. Simpson, 80 N. C. 4; Cun- 
2 Jones v. Just, L. R.3 Q. B. 197, ningham v. Hall, Sprague, 404; Chambers 
5 23 Wend. 350; also, Laing v. Fid- v. Crawford, Add. (Pa.) 150; Merriam v. 
geon, 6 Taunt. 108; Shepherd v. Pybus,3 Field, 89 Wis. 578; McClung v. Kelly, 21 
Man. & G. 868; Babcock v. Trice, 18 Ill. Towa, 508; Moore v. McKinlay, 5 Cal. 
420; Randall v. Newson, 2 Q. B. Div.102; | 471; Leopold v. Van Kirk, 27 Wis. 152. 
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ness, it may be returned after the purchaser has had a reasonable 
time to inspect it.”’ 

In Babcock v. Trice, a quantity of corn was delivered under a 
special contract at a warehouse for the purchaser who had not 
seen and did not know the condition of the article, which was in 
a damaged condition. But this rule is not limited to manufac- 
turers, it is extended to cases where one merchant contracts to 
supply goods of a specific description to another merchant or 
dealer.! 

The plaintiffs, in Jones v. Just,? entered into a contract with 
defendants for the purchase of a quantity of manila hemp, to 
arrive from Singapore by certain ships. On their arrival the 
article was examined and was found to have been ‘** wetted,’ un- 
packed, and repacked again after it had dried. It was damaged 
to such an extent as to lose its merchantable character. Defend- 
ant did not know of the state in which the hemp had been 
shipped at Singapore. It was held that a warranty was implied 


in the contract of purchase to supply manila hemp of a partic- 


ular quality of which the bales consisted, in a merchantable con- 
dition. In this case the quality of the hemp was indicated by 
the marks upon the bales, the sold note describing them by the 
particular marks. 

Mr. Justice Mellor, in the course of the judgment of the court 
delivered by him, says: ‘* The buyer bought for the purpose of 
sale, and the seller could not on any other supposition than that 
the article was merchantable, have found a customer for his 
goods, and the buyer must be taken to have trusted to the judg- 
ment, knowledge, and information of the seller, as it is clear he 
could exercise no judgment of his own; and this appears to us to 
be at the root of the doctrine of implied warranty, and that in 
this view it makes no difference, whether the sale is of goods 


‘1 Jones v. Just, L. R. 3 Q. B. 197; 
Hanks v. McKee, 2 Litt. (Ky.) 227; 
Whittaker v. McCormick, 6 Me. App. 
114; Borrekins v. Beevan, 3 Rawle, 23; 
Jennings v. Gratz, 3 Rawle, 168; Ketchum 
v. Wells, 19 Wis. 34; Hawkins v. Pember- 
ton, 51 N. Y. 148; White v. Miller, 71 
N. Y. 118; Lewis v. Rountree, 78 N. C. 


328; Van Wyck v. Allen, 69 N. Y. 61; 
Morehouse v. Comstock, 42 Wis. 6263 
Chicago, ete., Co. v. Tilton, 87 Ill. 547; 
Port Carbon v. Graves, 68 Pa. St. 149; 
Walcott v. Mount, 9 Vroom, 496; Flint v. 
Lyons, 4 Cal. 474; Messenger v. Pratt, 3 
Lans. 284. 
2L.R.3 Q. B. 197. 
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specially appropriated to a particular contract, or to goods an- 
swering to a particular description.”’ 

A recent case,' decided in the St. Louis Court of Appeals, goes 
to the point mentioned in the preceding case. 

The plaintiffs purchased of the defendants a quantity of ‘* No. 
2 mixed corn,’’ then stored in an elevator, and sold it to another 
party by the same description by which the corn was bought by 
them. The court says the above term was ‘‘ specially descrip- 
tive.’’ ‘It identified a particular grade or degree of soundness 
and of fitness for shipping, which could not be mistaken for any 
other.”’ 

A sound quality of provisions is implied in a sale to one for 
his own use, if the seller have knowledge of the particular use to 
be made of them.?. In Van Bracklin v. Fonda, it is declared that 
a vendor is bound to know at his peril that provisions sold by 
him for domestic use, are sound. ‘This is a principle not 
only salutary, but necessary to the preservation of health and 
life.”’ 

In such cases the seller owes a duty to the purchaser on ac- 


count of the dangerous results liable to ensue from the sale of 
the article. 


In Divine v. McCormick, the plaintiff bought a heifer of the 
defendant and told him it was to be killed by the plaintiff the next 
day, at which time it was killed and found to be diseased. The 
disease was not visible externally, but there was evidence that 
defendant knew or had reason to suspect a disease existed. This 
was held sufficient to warrant an inference that the animal was 
bought to be killed for immediate consumption. And judgment 
for the plaintiff was affirmed. But this defendant was possessed 
of a superior knowledge concerning the thing sold. Inspection 
by the purchaser failed within reasonable prudence to ascer- 
tain the defect, and he should have been informed of it by the 
seller. 


1 Whittaker v. McCormick, 6 Mo. Peters, 18 Mich. 51; Burch v. Spencer, 15 
App. 114. Hun (N. Y.), 504; Bigge v. Parkinson, 

2 Van Bracklin v. Fonda, 12 Johns, 7H. & N. 954; Howard v. Emerson, 110 
468; Moses v. Mead, 1 Denio, 878; Divine Mass. 821; Ward v. Hobbs, L. R. 2 Q, 
v. McCormick, 50 Barb. 116; Hoover v. B. D. 381. 
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But the article did not answer the purpose for which it was 
bought ; it was supposed to answer to the description of a sound 
quality. And it is said that, if a jury finds that the article sold 
does not answer the description specifically, it may find a verdict 
for the plaintiff.'. But this, as a direction to a jury, should only 
be applied to executory contracts ; for no inspection can be had 
in such transactions, especially where goods are to be manufac- 
tured, or where they are bought to arrive. But in executory 
contracts to deliver a thing in existence which has been seen by 
the buyer, if the particular grade of goods seen and bought are 
not delivered, such a direction and finding by a jury should not be 
disturbed, for there is an implication of fraud. 

An implied warranty of soundness is not excluded by an ex- 
press warranty of title ;? and usage'is inadmissible to affect an 
implied warranty. 

A sale by sample is equivalent to a sale by description. It im- 
plies that the goods sold are of the quality of the sample. There 
is no opportunity to inspect the goods, and the buyer relies upon 
the representation which the sample is made to carry. And, 
therefore, it is a rule that goods bought shall be equal to the 
sample by which they are sold.* 

But a sale by sample by a merchant who is not a manufacturer, 
does not imply a warranty against latent defects in both the 
sample and the bulk of the goods.> And where a sample of goods 
is exhibited by a vendor, and an opportunity is given to examine 
the bulk from which it was taken, although it be impracticable 
and inconvenient to make the examination, there is not, in this 
fact alone, sufficient grounds upon which to establish a sale by 
sample. Consequently a sale by sample must exclude an oppor- 
tunity for inspection. 

But a latent defect available to a purchaser on ground of war- 
ranty, is limited to a sale of goods by the manufacturer of them ; 


1 Jones v. Just, L. R. 3 Q. B. 197. Bradford v, Manly, 13 Mass. 189; Magee 
2 Trimmier v. Thompson, 10S. C. 164. _v, Billings, 3 Ala. 679. 
8 Thompson v. Ashton, 14 Johns. 316; 5 Dickinson v. Gay, 7 Allen, 29. 
Dickinson v. Gay, 7 Allen, 29. 6 Beirne v. Dord, 1 Seld. 95; Hargons 
* Dike v. Reitlinger, 23 Hun, 241;  v. Stone, 1 Seld. 73; Sands v. Taylor, 5 
Simond v. Braddon, 2 C. B. (x. s.) 8324; Johns. 395. 
Clen v. McPherson, 1 Bosw. (N. Y.) 480; 
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and the term ‘* manufacturer ”” seems, as a result from the 
authorities, to mean one who manufactures materials in their 
natural state. However, if he knows of latent defects in mate- 
rials used by him, which came from the hands of another manu- 
facturer, he must disclose them, or be holden upon a warranty. 
In such a case, he has actual instead of presumptive knowledge ; 
and the latter can hardly be imputed to him where he does not 
work the materials in their natural state. 

If a purchaser has no opportunity to exercise his own skill 
and judgment, but relies upon that of the vendor, such a re- 
liance is equivalent to an affirmation by the latter to the former 
that the article sold is the one which the purchaser intended to 
buy. And it makes no difference whether or not the thing sold 
is in being, so long as the contract is executory. 


CuarLes A. BucKNAM. 
Boston, Mass. 
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Editors of American Law Review: — 


GENTLEMEN: —I have long been a subscriber to the Southern Law Review, 
and, while I take several other law jougials, I have considered it the most com- 
plete publication of its kind issued from the press. It gives me pleasure to find 
the first number of the AMERICAN Law REVIEW more than up to the standard 
of the old publications consolidated in ‘it, —the article from the pen of Mr. 
Bishop, in particular, being one of the most keenly analytical, instructive, and 
helpful I ever read, that dealt plainly with the legal profession. 

But I write particularly to correct two mistakes, or rather, important omis- 
sions in the law of the State of New York, knowing the articles might otherwise 
mislead some of your numerous readers in this State, for articles in your journal 
are relied upon as stating the law upon any subject of which they treat as it 
exists when they are written. ; 

In the article on ** Proof of Handwriting — By Comparison,’’ by Mr. Lawson, 
whose works testify to the painstaking care with which he examines recent 
cases, it is evident he did not look at the statutes of New York on that-subject. 
He states the law as it existed until 1880; but in that year an act was passed, 
ambiguous in words, but which has been held by our courts at nisi prius to 
permit any writings of one whose handwriting is in dispute to be introduced in 
evidence, when satisfactorily proven to be genuine, for the express purpose of 
settling the question of the genuineness of the disputed writing. The statute 
has, so far, proven satisfactory, as quantities of letters, checks, drafts, notes, 
and other writings, about which there can be no dispute, are generally intro- 
duced, It was passed for the express purpose of permitting this. (Laws 1880, 
ch. 36.) 

In the article by Mr. Ellis, touching on the question when railroad companies 
are liable to employees for injuries received, he states, in substance, by way 
of premise, that the employees of the railroad who were injured in the Ash- 
tabula disaster, a few years ago, could not recover, because the bridge which 
caused the accident was defective through the blunder of the person who built 
it, and he was a co-employee with the injured brakemen or engineers or con- 
ductor. 

That precise question has been tried in our Supreme Court in an action by a 
brakeman against the railroad company for injuries received in that accident. 
The ‘plaintiff recovered, and the general term of our Supreme Court have 
affirmed the judgment. The case is reported in 33 N. Y. Supreme Ct. (26 Hun), 
671, as Vosbury v. Lake Shore, etc., R. Co. The opinion is based upon Hough 
v. Railroad Co., 100 U. S. 220, and Painton v. North. Cent. R. Co., 83 N. Y. 7, in 
the main, but does not discuss the law of negligence. The case is now pending 
in the Court of Appeals. Had the bridge been originally well built, and become 
defective afterwards, but not so defective as to be patent, or so long defective 
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that, in doing its duty to its employees, by furnishing them safe bridges, the 
railroad is chargeable with notice of its condition, and still, all these faults 
being unknown to the employee, in case of injury the employee could not 
recover, because he assumed the risk of such accidents in entering upon his 
employment. So held when a wooden bridge fell from decay. Warsaw v. Erie 
R. Co., 39 N. Y. 468. 

But it has never been held that the engineer who designs and constructs a 
bridge in 1860, and makes a gross blunder in its construction, so gross as to 
make the bridge defective, is a fellow-workman or co-employee with the brake- 
man who is hired twenty years afterwards, and is then injured by the defective 
bridge. Shearm. & Redf. on Neg. (3d ed.), sects. 100-105; Pittsburg, etc., R. 
Co. v. Powers, 74 Ill. 341. The company is presumed to know whether the 
bridges, engines, and cars are defective, and is charged with the duty of keeping 
them in safe condition. Whart. on Neg. (2d ed.), sect. 212; Hough v. Rail- 
road Co., 100 U. 8. 213. A servant is not presumed to know of such defects 
as those of Ashtabula bridge. They are a special risk not in the direct line of 
his employment. Whart. on Neg. (2d ed.), sects. 2, 210, 214; Mehan v.8.& 
B., ete., R. Co., 73 N. Y. 585, and cases cited. 

It is not needful that the question should be discussed here. Fora clear expo- 
sition of the law on this whole subject, see 2 Thomp. on Neg., pp. 969, 1034-1038, 
sects. 1-6. A careful examination of that work will show that the common law, 
helped as it is by statute in case of death, furnishes a remedy in all, or nearly 
all, the cases where an employee is injured, without fault on his part or knowl- 
edge of the source of his misfortune; and where he was himself in fault, and 
that contributes to the injury, or where he knew the source of the injury, or 
from opportunity must have known of it with any care, it is manifest he should 
not recover. 

Of course, Mr. Ellis could not have known of the New York decision in the 
Ashtabula case, because it is not reported in full, yet I can but think reflection 
would have shown his conclusion too hastily drawn to the contrary. 

Very respectfully, 


ADELBERT Moor. 
BurFao, N. Y., February 8, 1883. 


Note. — This letter was crowded out of our last number. 


BOOK REVIEWS. 


BOOK REVIEWS. 


ete EXECUTORS AND ADMINISTRATORS. Boston: Soule & Bugbee. 

The advent of a new work by so eminent an author as Mr. Schouler, 
on so prominent a theme as he has chosen, cannot fail to engage the 
interest of the profession. His treatise on Domestic Relations has 
won for him a place in every library and collection of law books, and 
made his name familiar to every practising lawyer in the land. To his 
series of works on the subject of personal property, including (1) 
Schouler on Personal Property, Vol. I.; (2) Schouler on Personal 
Property, Vol. II.,— or, as he prefers to style it, Schouler on Gifts 
and Sales; (3) Schouler on Bailments, including Carriers, Innkeepers, 
and Pledge, he has now added, in conclusion of his investigation of 
the law of personal property, (4) Schouler on Executors and Admin- 
istrators. To the mind of the author this series of works appears to 
exhaust the whole of the subject of personal property, so far-as the 
law takes cognizance of it, except title thereto by judgment and insol- 
vency, which, being ‘‘ greatly controlled at this day by statutes of 
local application,’’ and which, ‘‘ besides, may be found amply dis- 
cussed in text-books already familiar to the practitioner,’’ he has not 
deemed necessary, so far, to include in his general plan. This stand- 
point of the author demands our attention to reach a new insight into 
the meaning of his latest treatise, and a proper appreciation of its value. 

The first of these volumes is confined to the consideration of the 
nature and general incidents of personal property and its leading clas- 
sification as chattels. The next treats of title thereto, or the right 
of ownership, which he defines as ‘‘ that right by which a thing belongs 
to one person or set of persons to the exclusion of all others.’’ Logic- 
ally, this subject includes title by testamentary gift and descent, which 
the author recognizes by inserting a chapter on Legacies and Dis- 
tributive Shares,' and one on Title by Gift,? causa mortis; but aside 
from these incidental references, no further mention is made of the 
subject, which he treats in extenso in his latest volume. The third 
volume of the series concerns the Law of Bailments, including Carriers, 
Innkeepers, and Pledge. 


1 Vol. L, ch. 18. 2 Vol. IL, ch. 6. 
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The original idea of the author, according to which the simple men- 
tion of title by testamentary disposition and descent constituted a 
sufficient vindication of his analysis of personal property, without 
further detail of its relation to executors and administrators, seems to 
be true in a higher sense than his second thought, which ‘‘ completes 
an investigation of the law of personal property ’’ by adding a treatise 
on Executors and Administrators. The work does not gain in sym- 
metry thereby, nor in the logic of its analysis. Personal property is 
the basis of the functions of curators of minors and insane persons 
fully as much as of those or executors and administrators; hence, to 
complete a comprehensive treatise on this subject would require not 
only a separate work on the title By Judgment and Insolvency, — for 
the omission of which he gives substantial reasons, — but also, in 
addition to the present work on Executors and Administrators, one 
on the kindred subject of the property of minors and insane persons, 
including, perhaps, spendthrifts and habitual drunkards incapable of 
managing their affairs. No valid distinction is perceived which would 
include within the scope of the author’s plan the property held by 
executors and administrators, and at the same time exclude that held 
by guardians and curators. 

In another respect, also, the author has not given that basis to his 
work which the logical analysis of the subject seems to demand. That 
the law of property furnishes this basis, he fully recognizes, as appears 
from what has already been said. But why confine the subject to per- 
sonal property? In England, where personal property alone descended 
to the executor or administrator, the real estate passing directly to the 
heir or devisee, the limitation in this respect arose out of the introduc- 
tion of feudal tenures by the Conqueror, and was engrafted upon the 
common law. But in America, where the feudal system .never pre- 
vailed, the reason for the distinction never existed, and the distinction 
itself should be remembered and pointed out only as the origin of many 
rules and peculiarities of the law which would otherwise be without a 
rational or comprehensible meaning. The tendency of legislation and 
judicial decisions is to abolish the distinction, as being inconsistent 
with the American theory of property; many States have already done 
so, others will evidently follow. The duties and liabilities of executors 
and administrators growing out of the real estate of their testators or 
intestates are of grave importance, as much so, in many instances, as 
those referring to personal property. It seems inconsistent, then, to 
deduce the law of executors and administrators from the law of personal 
property. Not that Mr. Schouler neglects the subject of real estate in 
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connection with their powers, duties, and liabilities; he devotes an 
entire division of his work to real estate,! besides numerous allusions 
thereto in connection with other matters treated of. But he fails to 
point out the underlying principle of the American law governing 
executors and administrators, which is common to real and personal 
property, the distinction between them being entirely subordinate and 
incidental. This principle is of profounder significance than was, or 
could ever be, recognized in the common law; but it loudly calls for 
recognition in America, furnishing as it does, the basis for American 
courts of probate with their extensive powers, their simple and efficient 
procedure, their happy adaptation to the wants of the people in the 
safe, speedy, and inexpensive settlements of the estates of deceased 
persons.2 The rapid development of the law of administration in some 
of the States, which have early cut loose from the common law doc- 
trines on this subject, attests the marvellously clear insight of the 
people of the colonies and young States into the principles involved, 
and the genuine instinct which guided them in the establishment of the 
new system or systems, which may be truly called American. Neces- 
sarily diverse in their details, as the systems cannot but be, since each 
State enacts its own code, there is a common intendment of all in the 
direction of recognizing the law of administration as a distinct, inde- 
pendent branch of jurisdiction, based upon and determined by its own 
inherent principles.? The rich and manifold experiences of a century 
of unexampled national growth and development, have tended to mould 
these systems in the national spirit common to all the States; as each is 
the reflex of the nation, so their institutions are rapidly assimilating 
into a national system, in which the incongruities incidental to the 
experimental enactments of the several and independent Legislatures are 
gradually disappearing before the light of common experience and 
intelligent discussion. 

To seize this underlying principle and deduce from it the various 
statutory evictments and rules of judicial construction, and to con- 
trast with it any inconsistent common-law principles and the difference 
resulting in the adjudications, seems to be the office of an American 
text-writer on this subject. In proportion to his success in this direc- 
tion will be the value of his work to the American student. 

But the overshadowing importance of law treatises to the practitioner 


1 Part VL. ch. 1, 2. : 3 3 South. L. Rev. 267. 
* See Art. IV., p. 254, of 83 South. L. * 7 South. L. Rev. 858. 
Rev. (N.8.), on the “Jurisdiction of Pro- 
bate Courts.”’ 
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and judge in search of light on a pending issue is, at this day, the 
facility which they afford as indices to the adjudications of the courts. 
Whether for good or evil, the doctrine of stare decisis is an inherent 
element of our legal system, as essential in America as it is in England. 
The law bearing upon the rights of litigants is necessarily administered 
in the light of antecedent adjudications. Our statutes are construed, 
the common law announced, and, where both are silent, the law of the 
case laid down by judges and chancellors upon every issue properly 
presented before them; and every point so decided is thenceforth the 
law of the land for judges, lawyers, and laymen, until reversed or 
modified by a competent court of last resort. Hence, a text-book in 
America, on a subject so thoroughly American in its development and 
so fruitful of new ideas, asserting their independence of the English 
common law, and constituting an American common law instead, is 
useful to the practitioner only in so far as it guides him to the source 
of this new law. What he needs to enable him to reliably advise his 
clients or insure success in the forum, is less a thorough knowledge 
of the statute, of the English common law, or even of the ipse dizit of a 
standard author on the subject in question, than to be able to point out 
what has been decided by the courts in the State of the forum, or in a 
sister State, or by a Federal court, upon such point or upon an analo- 
gous or cognate subject. Have he ever so clear an insight into the 
precise meaning of the statute, understand he ever so thoroughly the 
meaning of the standard author or the common law, the advice to his 
clients cannot be safely based on such knowledge alone, for in the 
forum the chances are that all these authorities will succumb to the 
citation of a late decision of some American court. Unless, then, the 
American text-book cite or quote the authority upon which it asserts 
any proposition, its chief utility will be lost to the practitioner. 

So diverse in its details is the law governing executors and adminis- 
trators in the several States, that its treatment under one general head 
calls for the exercise of powers of generalization of very high order. 
These the author has undoubtedly brought to bear upon his task. It 
also involves a laborious and patient investigation of details, the magni- 
tude of which can only be known to or appreciated by those who have 
given more than casual attention to the subject. The author cites 
some four thousand five hundred cases, English and American; to 
reach his conclusions with any degree of confidence, he must have 
examined, it is safe to say, three or four times that number more, 
which he has not cited in his book. A reference to them, or at least to 
a great portion of them, as illustrative of and authority for his state- 
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ments of the law, might by some be looked upon as a showy array 
of the results of his investigation, but would, beyond any doubt, have 
greatly enhanced the value of the book to practising lawyers and to 
overworked judges, whose wearisome toils and drudgery it would then 
have greatly lessened. For, however high Mr. Schouler may stand as 
authority, and however desirable it may be that the light shed by his 
investigations should serve as a beacon to facilitate the attainment 
of uniformity in the decisions of the several courts, it is in the nature 
of things that the decision of a court, —at least a court of last resort, 
which is binding law,—is a higher authority, and of incomparably 
greater practical value in the administration of the law, than the dog- 
mata of a book-writer, which cannot amount to more than persuasive 
reasoning, no matter how conclusive or convincing it may be as such. 

True, there are digests of the decisions which may indicate the author- 
ities upon a given subject. But is it not the office, or at least one of 
the offices, of a treatise on any branch of the law to supply the infor- 
mation to which the digest is but the key? Is the treatise, can it be, 
anything but a digest in the literal, strict sense of the word, — i.e., a 
systematic, scientific arrangement of the material furnished by statutes 
and decisions of courts? Aside from the higher functions of a treatise, 
that of assimilating the law and presenting it in a homogeneous, syn- 
thetical form, of value chiefly to the law-giver and philosopher, and it 
may be to the student wrestling with elementary principles, it should per- 
form the humbler, but to the practitioner infinitely more important, task, 
of pointing out, not only what the law is in detail, but also in what 
State and by what court it has been so announced. To him, it is of 
little advantage to know that ‘‘in some States,’’ the law is thus and 
so, unless he can show which States are included, and whether it is so 
held under a peculiar statute, or the English or American common law. 
To drive him to Abbott’s, or some other digest, to seek this information, 
is to compel him to do over the work which the author has already per- 
formed, and which might well be spared to the reader. 

One more point seems to demand attention. The index is a model of 
conciseness. It gives, within the compass of thirty pages, a very fair 
key to the contents of the book; one at all familiar with the subject will 
encounter no difficulty to find at least the most salient matters treated. 
But the plan adopted in the last American edition of the great work of 
Williams on the same subject, with notes of American cases by Perkins, 
is so convenient and thorough in the arrangement of its index, that one 
misses, in a work which is evidently calculated to take its place in 
America, to a great extent at least, the fullness and richness of its 
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detail. To reach the absolute perfection of arrangement which gives 
to each detail its precise place in the general marshalling of the sub- 
jects, is hardly achievable by the human mind; if it had been accom- 
plished, it would not enable an inquirer to readily find what he wanted, 
unless his views of classification were identical with those of the author. 
For this reason a copious index to a work including so vast a variety 
of subjects as that under consideration is indispensable; and Mr. 
Schouler’s might, with great profit to his readers, be considerably fuller. 

The work is one which will be hailed with great satisfaction by the 
whole profession. The want of an American book on the subject has 
been keenly felt. Perkins’s edition of Williams on Executors and 
Administrators, exhaustive and unrivalled in its masterly treatment 
of the English law on the subject, and rich in the diligent and careful 
collection of American authorities, — much fuller, it seems, than those 
given by Mr. Schouler, — could not supply the desideratum, because it 
is written from an English standpoint, so that the text and notes in 
brackets often present an unscientific and bewildering contrast. The 
many able and popular authors on testamentary and probate laws in 
the several States, —to mention only Belknap, on those of California 
and Texas, Dayton, Redfield and Willard on New York, Gray on Minne- 
sota and Wisconsin, Hinckley on Maryland, Horner on Illinois, Iredell 
on North Carolina, Kelley on Missouri, Lomax on Virginia, Smith on 
Massachusetts, — could not in their nature be of general utility, or any- 
thing but local in their sphere; and Redfield’s third volume on Wills, 
which is confined to this subject, simply points out a few of the most 
conspicuous distinctions between the English law and that of a few of 
the American States: the distinguished author professedly had not suffi- 
cient leisure to give the subject the attention necessary to treat it as an 
independent work, and contented himself by annexing it a9 a supple- 
ment to his greater work on Wills. Schouler, then, may well consider 
himself as a pioneer author in this field of American jurisprudence, and 
as such will surely reap the benefit of his arduous labors in the shape 
of the popularity and extensive sales of his book. The modest claim 
which he suggests in his preface, ‘‘ that no work of a single volume is 
already before the professional public, presenting historically and logic- 
ally the whole English and American law of executors and adminis- 
trators,’’ is by no means commensurate with the merit of his excellent 
treatise, for it is much more than that; but it explains, perhaps, why 
his work does not purport to accomplish what, in the foregoing lines, 
has been suggested as desirable. It is probable that the compass of a 
single volume is too narrow for an adequate exposition of the law gov- 
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erning the subject of the administration of the estates of deceased 
persons in America, doing justice to its logical basis and development, 
and serving, at the same time, as a reliable guide to the judge, the 
lawyer, and the public. J. G. W. 


A TREATISE ON THE Law OF Dower. By MALCOLM GR&ME CAMERON, of 

Osgood Hall, Barrister at law. Toronto: Carswell & Co. 

Text-books of the law have multiplied so rapidly of late years, that 
the great majority of the profession find it impracticable to supply their 
libraries with each new publication. 

Old editions of standard text-books have been revised, new treatises 
upon old subjects have been written, and considerable ingenuity has 
even been displayed in the invention of new topics. 

But, notwithstanding the rapid increase in the number of law-books, 
it is perhaps not wise or expedient to complain, even though the supply 
exceeds the demand, and even though there is no apparent necessity 
for their production. 

If they subserve no other useful purpose, they certainly demonstrate 
the industry of the profession, and the laudable ambition of many of 
its members to improve upon what has already been written, and to 
keep pace with the rapid growth and modification of the law. 

One of the latest publications to which our attention has been called 
is a treatise on the law of dower, by Malcolm Graeme Cameron of the 
Canadian Bar. 

The author of this publication has sueceeded in compiling a reference 
book on the law of dower, that will undoubtedly be of great service to 
the Canadian practitioner, and of considerable value to the American 
Bar. The book professes to be no more than a faithful compilation 
from the works of older authors, especially Park and Scribner, but in 
most respects it will take a fair rank among standard text-books. 

The arrangement of topics is excellent, and as a general rule mas 
statement is concise, clear, and accurate. 

Whilst it is not as voluminous as some other treatises on the same 
subject, it covers all necessary ground, and the author is to be com- 
mended rather than criticised for having omitted from the text a mass 
of ancient law that has now becgme obsolete. 

Probably the chief objection to the work from an American stand- 
point lies in the purely local character of much of the matter it con- 
tains. It was evidently written with especial reference to the wants of 
the Canadian Bar, and for that reason it contains numerous extracts 
from, and frequent comments upon, Canadian statutes, more in fact than 
will be found generally useful by the profession. 
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The chapters of the work devoted to ‘* Marriage,’’ ‘‘ Damages in 
Actions of Dower,’’ ‘‘ Pleadings and Practice,’’ and also the ‘‘Appen- 
dix,’’ are notably replete with matter of no practical benefit to the 
American lawyer. The text has also been reinforced by references to 
adjudged cases that are mainly English or Canadian, Itis to be regretted 
that the author has not been more industrious in his research among 
American authorities, if the book was designed for the general use of 
the profession in the United States. 

The American Bar would certainly feel greater confidence in consult- 
ing the work as a reference book for daily use if it bore stronger inter- 
nal evidence that its author had as carefully studied and digested the 
American cases on the subject of dower as the cases determined in his 
own Province. 

The objections here noted will have no force among that class of the 
profession for whose special benefit the book was designed. ‘The local 
character of the matter it contains should rather commend it to the 
favorable consideration of lawyers in the United Provinces; and the 
laudable efforts of the author to state the law as it at present exists, in 
a concise and compact form and in a logical order, should be com- 
mended by the profession generally. A. M. T. 


COOLEY’s CONSTITUTIONAL Limitations. Fifth edition. Boston, Mass.: 

Little, Brown & Co. 1883. 

Prior to the publication of the first edition of this excellent work, 
the reputation of Judge Cooley as a careful, accurate, and scholarly 
writer upon jurisprudence, had been well established, by a long and 
brilliant career upon the bench. As might have been expected, there- 
fore, the reception given to the book by the bench and bar of the 
country, upon its first appearance, was most cordial; and that it has 
more than held its own in the general confidence, is shown by the rapid 
sale of the first four editions, which has made necessary the issue of 
the fifth. 

Since the publication of Judge Story’s great work upon the Constitu- 
tion, many new and important questions of constitutional law have 
arisen, and have agitated not only legal and judicial circles, but have 
entered the political arena, and been the subject of earnest contro- 
versy in the legtslative and executive departments of our State and 
Federal governments. 

The recent great, far-reaching, and vastly important constitutional 
amendments which have been adopted, have given rise to some of the 
most momentous legal controversies of our time. 
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Judge Cooley, therefore, chose an opportune time at which to 
announce a new work on the subject, and he did the country and the 
profession a service by undertaking the labor and performing it so well. 
In the fifth edition, just issued, numerous cases reported since the fourth 
edition, are referred to, and such modifications of the text and notes as 
the new cases seemed to call for have been added. The work is very 
thorough and complete ; and it may be safely assumed that it presents 
a clear view of all the final adjudications upon questions of constitu- 
tional law in this country, including the latest. The author has accom- 
plished the purpose with which he originally undertook the work, and 
which he declared to be ‘* to furnish to the practitioner and the student 
of the law such a presentation of elementary, constitutional principles 
as should serve, with the aid of its references to judicial decisions, 
legal treatises, and historical events, as a convenient guide in the exam- 
ination of questions respecting the constitutional limitations which rest 
upon the powers of the several States.’’ 

The work is written with a view to a faithful presentation of the 
adjudicated cases, but it is much more than a digest. It is an able and 
exhaustive treatise upon the great principles that underlie our complex 
system of State and national governments. 

No subject needs to be more carefully studied, or more thoroughly 
understood by jurists and statesmen in this country, than that of con- 
stitutional limitations. The boundaries set by our fundamental laws to 
mark the extent of the powers of the several governments, State and 
National, and of the several departments of each, should be well known 
and carefully observed by all. The author states that he has ‘‘ written 
in full sympathy with all those restraints which the caution of the 
fathers had imposed upon the exercise of the powers of government, 
and with faith in the checks and balances of our republican system,”’ 
and a perusal of the work will verify this statement. 

We may well hope that the spirit of the book will always pervade the 
administration of our laws. By this alone can the rights and the liber- 
ties of the people be preserved, and the harmonious working of our 
State and National governments be maintained. Where separate gov- 
ernments, each complete within itself, are authorized to exercise their 
powers among and over the same people, and the same subject-matter, 
a careful regard for limitations of powers is necessary to the prevention 
of conflicts of jurisdiction, and the preservation of harmony and peace. 
And within the domain of each, the same careful observance of these 
limitations is necessary to preserye the rights and liberties of the indi- 
vidual citizen. Judge Cooley’s work is not simply a law-book, it is a 
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treatise upon the principles of constitutional government, and, as such, 
is of great value to all classes, and especially to statesmen, legislators, 
and students of constitutional, free government. 

G. W. McC. 


BATEMAN ON AuCTIONS. First American, from sixth English, edition, with Notes 
and Citations of American authorities. By H.N. Sheldon. Boston: Soule & 
Bugbee. 

The author’s object was clearly to publish a book for the use of 
English auctioneers rather than for English lawyers. This is evident 
from the following (p. 48): ‘‘If there be the least doubt of the title 
or identity of the estate * * * proper legal advice should be 
resorted to before the particulars are issued;’’ again (on p. 84), a 
suggestion is made that the ‘‘ vendor’s solicitor ’’ prepare the conditions 
of a sale of real estate. 

The work fully and carefully reviews the law concerning the methods 
of conducting auction sales, the rights and liabilities of auctioneers, 
vendors, and purchasers at auction. The author leaves nothing to the 
imagination; the detail into which he enters is at times painful. Of 
this the following is a fair illustration (p. 98): ‘* But the conditions 
should not provide for the vendor delivering an abstract by a given day, 
if it be doubtful whether he will be able to do so.’’ For lawyers’ use, 
the work could well be condensed; it covers two hundred and eighty- 
six pages, besides sixty-seven pages devoted to miscellaneous forms 
and precedents of more or less value, and about eighty pages contain- 
ing the various State statutes relative to auctioneers. 

The English notes are well arranged by Messrs. Smith and Evans, of 
the English bar; and the admirable notes by Mr. Sheldon, all of which 
are carefully referred to in a well arranged index, together with his 
citations of American authorities, make the work useful te American 
lawyers. A. A. 


UnitrepD States Reports, SUPREME CourT. Vol. CVI. Boston: Little, Brown 

& Co. 

We have here a fraction of the cases decided at the October term, 
1882. As the court before adjournment gave orders for a second, and 
if need be, a third volume, we may hope to have all the decisions of 
the last term in permanent form before the next term. 

This volume contains the new rules, under which the clerk will be 
allowed to charge but half as muchas he has illegally done hitherto for 
copies not furnished to the printer. He will now charge five cents per 
folio for ‘‘ supervising ’’ the printing, and indexing the printed copies, 
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which he is to take care of, as every clerk should, and distribute to 
judges, reporter, and parties, ‘‘ as required.’’ Even if strictly construed 
against the clerk, this rule will still leave his fees in gross excess. Were 
some limit to his gains fixed, as in the case of circuit clerks, the ever 
recurring indignation of victims would cease, and the court of last 
resort no longer be the worst in the exactions of its clerk. We would 
be liberal with him, give him, perhaps, as much as the Chief Justice 
receives, but fix a limit at which he should be stayed. Any surplus 
would find a safe receptacle in the treasury. 

In this volume the court adheres firmly to the rulings which have of 
late been so fatal to crafty and tardy reissues of patents. The quiet 
directness with which some of these reissues are declared void must 
dishearten those patent attorneys whose ingenfous subterfuges thus 
perish. Few rulings of late years have been more conducive than these 
to private justice and public good. - 

The case of the United States against Lee —the Arlington Case — is 
perhaps the most important one here reported. 

The obvious rule that, except where expressly permitted by law, the 
government cannot be sued, is reaffirmed, but its vitality almost wholly 
emasculated by the further ruling that the principle cannot be invoked 
by any officer of the government against whom, in the discharge of his 
duty, an action is brought. Logically, this ruling means that if an action 
of ejectment were brought for the possession of the White House, Mr. 
Arthur could not plead in bar to the jurisdiction the possession of the 
United States ; but must, like a private person, defend upon the merits ; 
and in case of an adverse judgment must enforce the writ in his own name 
as President of the United States against himself to eject himself from 
possession as President. By five to four the court upheld such a ruling. 
The reasoning of the majority is certainly forcible, even plausible, 
but that of the minority, through Mr. Justice Gray, is invincible. 
He says: ‘‘The sovereign is not liable to be sued in any judicial 
tribunal without its consent. The sovereign cannot hold property 
except by agents. To maintain an action for the recovery of possession 
of property held by the sovereign through its agents, not claiming any 
title or right in themselves, but only as the representatives of the 
sovereign, and in its behalf, is to maintain an action to recover posses- 
sion of the property against the sovereign, and to invade such 
possession of the agent by execution or other judicial process is to 
invade the possession of the sovereign, and to disregard the fundamental 
maxim that the sovereign cannot be sued. 

‘* That maxim is not limited to a monarchy, but is of equal force in a 
eapealo, In the one, as in the other, it is essential to the common 
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defence and general welfare that the sovereign should not, without its 
consent, be dispossessed by judicial process of forts, arsenals, military 
posts, and ships of war necessary to guard the national existence against 
insurrections and invasion;’’ and he continues for many pages to 
demonstrate by history, by precedent, and by reason, the soundfess of 
the dissenting position. 

The majority opinion goes so far that a recoil will be the natural 
result. 

The reporter and publishers have well done their parts. M. E. 


Rerorts OF CASES DETERMINED IN THE SUPREME CoURT OF Missouri. Vol. 
LXXV. Tuomas K. SKINKER, State Reporter. pp. 765. Kansas City: Ram- 
sey, Millett & Hudson. 1883 
As mentioned in ‘‘ Notes’’ to the last number, two leading cases 

here reported, Fisher v. Seligman, and Bray v. Same, were stripped of 

their authority by adverse rulings in Burgess v. Seligman, by the Supreme 

Court of the United States upon the very questions, and the same Mis- 

souri statute,on which they rested. The cases remain only as ugly 

reminders to counsel that, with adequate forethought, removals of these 
cases to the Federal courts would have given victory in lieu of defeat. 

Such is the superiority of afterthought. Perhaps, however, like the 

Federal Supreme Court, counsel did not see how any other construction 

than their own could be placed on so plain a statute. 

The volume is chiefly notable for the freedom with which earlier deci- 
sions by earlier judges are overturned. Stare decisis seems out of favor. 

Of cases from the various Circuit Courts sixty-three were reversed, 
and sixty-five were aflirmed, showing that it is a little safer to win below. 

The St. Louis Court of Appeals fared far better. Of twenty-five 
cases therefrom, but seven were reversed. ‘ 

Quite a number of the decisions are marked with much learning and 
ability. In one the Chief Justice ‘‘ briefly ’’ dissents in eleven solid 
pages. 

In McGindley v. Newton, plaintiff, a lawyer, instituted an action 
which the court well characterized by saying, ‘‘ That an original suit 
against his adversary in a former suit, is a novel way of retaxing the 
costs of the former suit, and an unheard of proceeding to correct the 
record in a cause which has been determined.’’ 

In another case one judge affirmed a judgment in three lines; on the 
opposite page his brother judge consumed thirteen lines in doing the 
same act, for the same reasons. 

A curious instance of disregard of precedents will be found in two 
cases decided but twelve months apart, the same judge (Sherwood) 
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writing both opinions, apparently unconscious of their antagonism. 
We give verbatim the head notes, which correctly present the two 


rulings : — 


“No action lies against an adminis- 
trator upon his bond for failure to pay 
an allowance against the estate until 
an order is made by the Probate Court 
authorizing payment.” State ex rel. 
Shinn v. Stafford, 73 Mo. 658. April 
Term, 1881. 


“To sustain an action on an admin- 
istrator’s bond for non-payment of a 
demand allowed against the estate, it 
is not necessary to show an order of 
payment by the Probate Court.”’ State 
ex rel. Longdon v. Shelby, 75 Mo, 482. 
April Term, 1882. 


The sound doctrine clearly laid down in 1881 is wholly ignored in the 
opinion of 1882, which, however, cites the former decision on a differ- 
Regal self-confidence in the thought of the moment, per- 
haps accounts for such obliviousness of principle, precedent, and 
consistency. 

The reporter’s work is creditable in its clear and concise presentment 
of the facts of cases, and of the rulings of the court. 


ent point. 


M. E. 
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A Treatise on the Law of Executors and Administrators. By James Schouler. 
pp. 679. Boston: Soule & Bugbee. 1883. 


Leading Cases Simplitied. A Collection of the Leading Cases in Equity and 
Constitutional Law. By John D. Lawson. pp. 311. St. Louis: F. H. Thomas 
& Co. 18838. 

A Selection of Leading Cases in the Common Law, with Notes. Second 


Edition. By W. Shirley Shirley, B. C. L. M. A. pp. 440. Boston: Soule & 
Bugbee. 1883. 


Cases Determined in the St. Louis Court of Appeals of the State of Missouri. 
Vol. XI. pp. 688. Reported by A. Moore Berry, Official Reporter. St. Louis: 
G. 1. Jones & Co. 1883. 


A Concordance of Words and Phrases Construed in the Judicial Reports, and 
of the Legal Definitions Contained Therein. By John D. Lawson. pp. 773- 
St. Louis: F. H. Thomas & Co. 1883. 


A Digest of Statutes, Equity Rules, and Decisions upon the Jurisdiction, 
Pleadings, and Practice of the Circuit Courts of the United States. By Erastus 
Thatcher. pp. 976. Boston: Little, Brown & Co. 1883. 


A Study of the Poor-Debtor Law of Massachusetts, and some Details of 
its Practice. By Charles E. Grinnell. Boston: Little, Brown & Co. 1883. 
{Purely local in character, but thoroughly useful. — Eps. ] 


Institutes of Common and Statute Law. By John B. Minor, LL.D. Vol. IV., 
art I. and If. Second Edition, Revised and Corrected. pp. 1857. Printed for 
the Author. Sold by M. McKennie & Son, University of Virginia. 1883. 


A History of the Criminal Law of England. By Sir James Fitzjames Stephen. 
In three volumes. pp. 576, 497, 592. London (and New York): Macmillan & 
Co. 1883. For sale by Hildreth Printing Company, St. Louis. Price, $12.50. 


A Digest of the Law of Criminal Procedure in Indictable Offences. By Sir 
Fitzjames Stephen and Hebert Stephen. pp. 230. London (and New York): 
Macmillan & Co. 1883. For sale by Hildreth Printing Company, St. Louis. 
Price, $3. 


The Federal Reporter. Vol. XIV. Cases Determined in the Circuit and Dis- 
trict Courts of the United States. November, 1882. March, 1883. Robert Desty, 
Editor. pp. 999. St. Paul: West Publishing Company. 1883. [Really use- 
ful. —Eps.] 


A Practical Treatise on the Law of Auctions; with Forms and Directions to 
Auctioneers. By Joseph Bateman, LL.D. First American, from the Sixth Eng- 


lish Edition. By Henry N. Sheldon, of the Boston Bar. pp. 509. Boston: 
Soule & Bugbee. 1883. 
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The Englishman’s Right; A Dialogue in Relation to Trial by Jury. Reprinted 
from the Edition of 1772. Edited by Daniel Rollins. pp. 56. Boston: Soule & 
Bugbee, 1883. [A fac-simile of a quaint and interesting pamphlet published first 
in London in 1680,— Eps.] 


The American Probate Reports. Containing Recent Cases of General Value 
decided in the Courts of the several States on Points of Probate Law, with 
Notes and References. By William W. Ladd, Jr. Vol. IL. pp. 648. New York: 
Baker, Voorhis & Co. 1883. 


Hand-Book of the Roman Law. By Dr. Ferdinand Mackeldey, Professor of 
Law in the University of Bonn. Translated and Edited by Moses A. Dropsie, 
from the Fourteenth German Edition. Two volumes in one. pp. 616. Phila- 
delphia: T. & J. W. Johnson & Co. = 1883. 


Essentials of the Law. Vol. IL. Comprising the essential parts of Stephen 
on Pleading, Smith on Contracts, Adams’ Equity (including Pleading and Pro- 
cedure), for the Use of Students at Law. By Marshall D. Ewell, LL. D. 
Duodecimo, pp. 329. Boston: Soule & Bugbee, 1883. 


Commentaries on the Law of Statutory Crimes, including the Written Laws 
and their Interpretation in General, and the Specific Statutory Offences, as to 
both Law and Procedure. By Joel Prentiss Bishop. Second Edition, Rewritten 
and Enlarged. pp. 845. Boston: Little, Brown & Co. 1883. St. Louis: For 
sale by F. H. Thomas & Co. 


Benjamin’s Treatise on the Law of Sale of Personal Property; with Refer- 
ences to the American decisions. Third English Edition, with the author's 
sanction and revision. By Arthur B. Pearson and Hugh F. Boyd. Fourth Amer- 
ican Edition. By Charles L. Corbin. In two volumes. pp. 1314. Jersey City: 
Frederick D. Linn & Co. 1883. 


The American Decisions. Containing the Cases of General Value and Au- 
thority decided in the Courts of the Several States from the Earliest Issue of 
the State Reports to the Year 1869. Compiled and Annotated by A. C, Freeman. 
Vols. XLITI., XLIV. San Francisco: A. L. Bancroft & Co. 1883. [Worthy 
of our previous commendations. — Eps. ] 


The Laws of the State of Missouri Relating to Business and Manufacturing 
Corporations. Containing a Summary of all the Statutes of the State affecting 
the Organization of Business and Manufacturing Stock Companies, and the 
Conduct of their Corporate Business, with Instructions for Drafting Articles 
of Association, Calling and Holding Meetings, etc., with Forms. By Millard F. 
Watts, of the St. Louis Bar. pp. 60. St. Louis: F. H. Thomas & Co. 1883. 


NOTES. 


Our friends of the Canada Law Journal (Toronto), have been through the 
ordeal of fire, but emerge in apparent good order and good spirits. Probably 
their insurance companies were solvent. 


Tue Chicago Bar, and indeed the whole State of Illinois, has met a severe loss 
in the death of ex-Judge C. B. Lawrence, of that city, who recently died en route 
to Florida, that winter Mecca of over strained brain-workers. 


Law, even in Maine, is not wholly grave. Thus, in Wilson v. Prescott, 62 
Me. 116, the reporter states that ‘‘the defendants dissolved partnership, young 
Wilson retired, and the subsequent proceedings interested him no more.”’ 


Tue Missouri Bar Association will hold its third annual meeting at Sweet 
Springs, Saline County, Missouri, on the 25th and 26th of July next. The session 
promises to be highly interesting. Gov. Palmer, of Illinois, will deliver the 
annual address. 


THE Reporter (May 16, p. 635) tells us of a poor woman so injured by the sud- 
den start of a street car that “she then lay insensible for some ten days in great 
suffering.” No wonder that a Philadelphia jury gave her a $12,000 verdict, nor 
that the Supreme Court allowed $10,000 of that verdict to stand. 


Our leading article upon Extradition will be found very appropriate to the 
questions growing out of indictments in Ireland for offences committed there 
by parties who have fled to the United States, or who, under our flag, have insti- 
gated and participated in such offences, and whose extradition may at any time 
be sought. 


THE United States Supreme Court, when it adjourned, May 7th, ordered the 
reporter to;publish this year one additional volume, and, if need be, two. Mr. Otto 
now has no shadow of an excuse for further failure to keep his work up with that 
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of the court. Since all the records and opinions of the court are printed to his 
hand, he can, if he will, make needless the work that the Supreme Court Reporter 
has so well done under the management of Mr. Desty and his enterprising pub- 
lishers. 


AN interesting pamphlet (179 pages), on Employers’ Liability for Personal 
Injuries to their Employees, has been prepared and written for the Massachusetts 
Bureau of Statistics of Labor, by Charles G. Fall, Esq., of the Boston Bar. 

It presents at length the law of the subject in this country and in England, the 
practical effects of the existing law, and the probable results from an abolition 
of the defence of common employment, which is advised. To legislators and 
lawyers concerned on this subject (and who is not?) this report will be of unusual 
interest. We lack space to give a useful summary. 


A NEW venture is the Medico-Legal Journal, a quarterly devoted to the science 
of medical jurisprudence, and published in New York, under the auspices of the 
Medico-Legal Society of that State. We have just received the first (June) 
number. For those members of the legal profession whose engagements permit, 
and whose tastes lead them to an interest in the various topics of medical juris- 
prudence, for example, the care and custody of the insane, and reform.in the 
office and functions of coroners, this journal will be valuable. To the medical 


profession, however, we take it the promoters must look mainly for support. 


Many of our readers whose studies lead them outside the common walks of 
the profession will find themselves interested in the Revue de Droit Inter- 
national et de Legislation Comparee, published at Brussels and Leipsic under 
the control of Professors Asser, of Amsterdam, Arntz and Rivier, of Brussels, and 
Westlake, Q. C., of London. Number 3, Vol. "XV., presents an attractive 
table of contents, in which we note specially an article on ‘‘ Marriage, in Private 
International Law,” by M. L. Olivi; and one on ‘‘ Historical and Judicial Proof,”’ 
by M. J. Hornung; ‘‘ The Libyan Question,’’ by M. J. Jooris; and ‘* The Neutrality 
of Congo,’’ by M. E. de Laveleye. 


In Ohio a Supreme Court Commission was finally agreed upon, and the Gov- 
ernor appointed thereon, M. M. Granger, George K. Nash, F. J. Dickman, 
Charles D. Martin, and John McAuley, the last two reported as Democrats, the 
others as Republicans. A much more important question is whether, as we are 
favorably advised, they are sound lawyers and good workers. It is to be hoped 
their work will relieve the bench and bar of their State from the incubus of an 
overloaded appellate docket. The Commission began work April 17. Steps 
have also been taken to secure an intermediate appellate court in addition to 
the Commission. The Missouri Commission has already begun earnest work. 
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Tur Maryland Court of Appeals in a late case (Negley v. Farrow), lays down 
one phrase of the law of libel by newspapers, in clear cut terms: ‘The fact that 
one is the proprietor of a newspaper entitles him to no privilege in this respect 
not possessed by the community in genetal. The law recognizes no duty, 
imposed on him arising from his relations to the public, to defame and libel the 
character of any one; and if he does, it is no answer to say he did so in good 
faith and without malice, believing it to be true. Malice in one sense may be 
said to be an essential element in an action for libel, but not malice in the ordinary 
senses of hatred or ill-will against the person of whom the defamatory words are 
spoken. If the publication be in itself libellous, the law in all such cases 
implies malice —in other words it says you have no right to libel another, what- 
ever may have been the motive or intention.’’ 


Tue American Bar Association will hold its next meeting at Saratoga Springs, 
the first session being on Wednesday, August 22d next. The purpose to meet at 
ireenbrier, White Sulphur Springs, West Virginia, has been abandoned for lack 
of suitable accommodations there. 


Ir will be remembered that, at its last meeting, the Association adopted with 
emphasis the report of the majority of the select Committee on the Relief of the 
United States Courts, that is to say what is generally known as the Davis Bill, 
prepared by Judge Davis, of Illinois, of which the leading features are the 
creating of an appellate court in each judicial circuit, and a limitation of the 
right of appeal therefrom to the Supreme Court. Nevertheless, the last Con- 
gress adopted no measure of relief for the Federal courts and the country, the 
bench and bar are still without any relief from the growing evil. The question 
will doubtless again come before the Association, for those able attorneys whose 
location and practice make centralization at Washington their interest, and 
therefore their preference, will not be content with the success of their Fabian 
tactics upon Congress, but will seek, if they dare, to make the Association reverse 
its decision and in sheer desperation accept the minority scheme as better than 
no relief whatever. Such tactics will fail if the bar at large is awake to the true 
interests of the country and of the profession. The bar of the West, South, 
and Northwest ought not to omit attendance even at considerable inconvenience. 
Eastern men will, of course, attend because the session at Saratoga is for them 
but a holiday at home. 


THE appointment of Hon. Walter Q. Gresham, judge of the District Court of 
the United States for the District of Indiana, to be Postmaster-General, is one of 
those promotions downward which are hard to understand. That the President 
desired him to become a member of the Cabinet is explainable; that Judge 
Gresham should accept such a transient, political, executive office for a life-long 
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post of high judicial honor, such as he vacates, can be rationally explained only 
on the theory that he feels himself better fitted for the turmoil and bustle of 
political office-holding than for the serener atmosphere of the honored court 
where his sole duty lies in holding the scales of justice in such perfect equipoise 
that not even a defeated suitor for a moment suspects personal or partisan con- 
siderations have affected the adverse decision. 


This is, perhaps, the true 
explanation, 


Those who have followed with care such decisions of his as have 
been published, probably have missed the judicial temper and cast of mind, and 
the passionless impersonality of the ideal judge. Sagacity, vigor, acuteness, 
and logical force do not supply or atone for these missing qualities. We can well 
suppose that an unconscious recognition of such inaptitude led the judge to 
vacate an uncomfortable place at the earliest occasion. In that light, the abdi- 


cation is honorable, even if deferred till the acceptance of another office seems 
to break the force of the descent. 


THE contrast is found in the case of Judge McCrary, who gladly left a Cabinet 
position to accept a circuit judgeship. Each year of his service on the bench has 
deepened the confidence of the bar and the people in his fitness for the place, 
and already far and near in his wide and laborious circuit the desire of counsel in 
difficult cases is to secure a hearing before him. To a great natural aptitude 
for the duties, he joins an enormous industry and strong common sense, aided 
by a wide experience in affairs, so that he brings to the dispatch of business a 
rare facility and a thoroughness of investigation not often combined. He ade- 


quately fills a place alongside Justice Miller, whose force and grasp sometimes 
seems titanic. 


Two recent cases before the Court of Claims, Von Hoffman v. The United 
States, and the Manhattan Savings Institution v. The Same, involved an impor- 
tant question. Certain coupon bonds of the United States, known as Five- 
Twenties, on their face payable July 1, 1885, had been ‘called ’’ for redemption 
by the Secretary of the Treasury, in conformity with their terms and the stat- 
utes in that behalf, and had become redeemable under these calls, when they were 
stolen from the Savings Institution, and afterwards bought for full value, in 
entire good faith, with due care and without notice, by Von Hoffman. The sole 
question was, whether these bonds which, in the absence of a call for redemp- 
tion, did not mature until 1885, did, by reason of the call, become overdue paper, 
which Von Hoffman took subject to any defects of title, and to the paramount 
rights of the true owner. In an opinion of great clearness, Chief Justice Drake 
distinguishes this class of bonds, redeemable before their face maturity at the 
maker’s pleasure, from ordinary commercial paper, whose date of payment is 
absolute upon its face, and reaches the conclusion that the bonds in question did, 
in law, mature on the day when the holders had the right, in pursuance of the 
Secretary’s call, to receive payment; and that whoever bought the bonds there- 
after, took them as overdue paper, with only such title as the vendor had, and 
liable to have such title disputed and successfully impeached. 
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Tue recent death of Hon. George Sharswood is a loss not alone to Pennsyl- 
yania, but to the bench and bar of the whole country. For thirty-eight years a 
judge at nisi prius, and upon the Supreme Bench of his own State, remarkable 
for the painstaking care with which all his judicial work was done, and leaving 
his name in imperishable characters upon the jurisprudence of his own State, 
Judge Sharswood still found time to cultivate the literature of the law with no 
inconsiderable success. He made a mistake, no doubt, in editing the books of 
another instead of writing books of his own; but all who have used his Black- 
stone will recognize the thorough usefulness of his labors as an editor. He 
found time, also, to give valuable thought and attention for eighteen years to 
the Law Department of the University of Pennsylvania. It is said of him that 
when he went upon the bench in Philadelphia, no cause could be heard for a year 
after it was brought, but within a year or two every case could be tried at the 
term to which it was brought, and frequently causes were tried even before, by 
the rules, they could have been put at issue. True, he required what in these 
days of Star Route Trials seems incredible, and what was, no doubt, often 
oppressive, namely, that a case must be finished on the day it was begun, last 
however late it might! Neither age nor fatigue were allowed any indulgence. 
Such industry, such rules and such subordination of self to the work in hand, 
would doubtless clear many of the encumbered dockets of to-day. In losing 
him the profession has lost one of its most valuable members. 


A QUESTION of frequent recurrence and much importance arises as to the effect 
of a discharge in bankruptcy under the recent law, where, as often happened, a 
creditor whose debt antedated the bankruptcy proceedings, reduced it to judg- 
ment thereafter. Very often the pressure of pending suits induced a petition in 
bankruptcy, and often, from neglect, poverty, or ill advice, the bankrupt, after 
the adjudication, failed to set up in such suits the pendency of the bankruptcy, or 
to plead his discharge when obtained. Consequently, in suits of this class, many 
judgments were rendered against bankrupts, either pending the proceedings 
or after discharge. Where no assets appeared in the bankrupt’s estate, the 
creditor seldom submitted his judgment to the court in bankryptcy. Later, 
when the discharged bankrupt has accumulated property, or engaged in business, 
he finds himself confronted by the sheriff with an execution issued upon one of 
these judgments which he supposed barred by his discharge. Rulings on this 
point have differed, but the better and prevalent rule is that the prior debt is 
merged in the later judgment, and where this judgment has been rendered after 
the initiation of the bankruptcy proceedings, the discharge is no bar. In Boyn- 
ton v. Ball, a case lately decided by the Supreme Court of Illinois, this doctrine 
is laid down with much force, the majority of the court holding that a defendant 
who neglects to interpose the defence of pending bankruptcy before judgment, 
cannot, afterward, when he has obtained his discharge, base upon it any defence 
to the judgment itself, which has become a new debt, unaffected by the bank- 
ruptecy. The debtor has had his day in court; bankruptcy is an affirmative 
defence, and if he has neglected to present it in time, it is lost forever. 


In Wells, Fargo’& Co. against the Oregon Railway and Navigation Company, 
and in a second suit against the Oregon and California Railway Company, 
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to compel the defendants, as public carriers, to continue to the complainant the 
usual express facilities which had theretofore been accorded to it, Judge Deady, 
sitting in the Circuit Court for Oregon, has recently laid down in clear terms the 
doctrine that such common carriers must permit an express business to be done 
over their lines in the usual manner, and must provide all the usual facilities 
therefor. In this ruling the learned judge cites, follows, and approves the recent 
decision of Justice Miller and Judge McCrary at St. Louis, in the suits brought 
by the Southern Express Company against various railway companies to enforce 
similar claims. 10 Fed. Rep. 210. The learned judge puts the case very clearly, 
“The obligation of a common carrier,’ he says, ‘‘as that of others who serve 
the public, may vary with the condition and circumstances of society. What is 
suitable and convenient in one age is not in another. -The individuals who con- 
stitute the public have found it convenient to employ the express companies to 
transport certain articles for them instead of attending to it in person. So far, 
then, these companies represent the public, and as it has become an established 
usage and common method in the carrying trade to transport such packages in 
the charge of the shipper, in a special car, on passenger time, they have the same 
right to demand and receive these facilities at the hands of the defendants as 
would any one of the individuals whom they represent. But the defendants are 
common carriers and more, They are also corporations, created by the State 
for the public use, and may be compelled to perform their public functions 
accordingly. True, the stock of the defendants is private property, and their 
business is directly managed by private persons of their own selection. But, 
nevertheless, the prime purpose of their creation and existence is to furnish the 
public suitable and convenient facilities for transportation of freight and passen- 
gers. It is the business of the State to establish and maintain highways as means 
of transportation and communication within its borders, and to this end it 
created these defendants, authorized them to condemn private property to their 
use, to construct and operate their roads, and to take tolls for carrying freight 
and passengers thereon.’’ The recent rulings of this nature seem to have effect- 
ually extinguished the simultaneous attempts of a considerable number of rail- 
road companies to superadd to their own legitimate functions the duties of 
expressmen, 


Tue Supreme Court of Illinois in People ex rel. Hughes v. Samuel Appleton 
(105 Ills. 474), shocked the moral sense of the profession by refusing to disbar 
Appleton for conduct which a dissenting judge fairly describes thus: — 

‘Taking the most favorable view of it after giving Appleton the benefit of all 
doubts, the simple unvarnished facts are in substance these. The relator, an 
attorney of the Chicago Bar, for his own convenience and to acccomplish certain 
purposes of his own, conveyed to Appleton, a brother attorney of the same 
place, in trust, certain real estate in Chicago, where both parties then lived and 
still live, by means of which conveyance the relation of trustee and cestui que 
trust was established between them. The declaration of trust executed by 
Appleton to Hughes was not recorded, but the conveyance was, so that the 
record showed the absolute title to be in Appleton. Sometime after the transfer, 
Appleton claiming to have incurred some expenses on account of the trust prop- 
erty, mortgaged the same to secure a loan to himself of a thousand dollars and ° 
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appropriated the money to his own use. Not satisfied with the fruits of this 
flagrant breach of duty, which was largely in excess of any claim, or pretended 
claim, he then had against Hughes on account of the property, he subsequently 
took up this mortgage and at the same time executed another to secure an addi- 
tional loan to himself of $1,500. His rapacity being still unsatisfied, he finally 
sold and conveyed the property out and out for $4,000, no part of which has 
ever been paid to Hughes. 

“All this was done without the knowledge or consent of Hughes and in palpa- 
ble violation of his rights. If the trust property had been converted into money, 
and placed by Hughes into Appleton’s, and the latter had appropriated the pro- 
ceeds in the same manner he did the land itself, Appleton would, under our 
statute, clearly have been guilty of larceny, and so far as the moral turpitude of 
the two acts are concerned it is manifest there is no difference between them. 
To the case thus clearly made out against the respondent, he interposes the tech- 
nical defence that in appropriating the relator’s property to his own use in the 
manner we have seen, he was acting merely as trustee and not as an attorney, 
and upon this ground alone a majority of the court has mercifully permitted him 
escape. 

“This defence so forcibly reminds of the old story of the profane bishop who 
had the good fortune to be a duke also, I cannot refrain from telling it. An 
acquaintance asked him how it was that he, being a bishop, could be guilty of 
swearing! ‘Ah, my friend,’ replied his reverence, ‘ [swear asa duke and not as a 
bishop. ‘But,’ retorts the other, ‘ when the devil comes to get the duke, what will 
become of thetbishop?’ So in this case, when his Satanic Majesty calls for Apple- 
ton, the trustee, I should like to know what will become of Appleton, the 
lawyer? 

As, practically everywhere, it is a condition precedent to admission to the bar 
that the applicant shall possess and prove a good moral character, it would seem 
that when manifest dishonesty or untrustworthiness is fixed upon an attorney, 
he should forfeit the office which only an honest man is admitted to fill. Tech- 
nical distinctions on such questions are wholly out of place in and out of court 
alike. 

In refreshing contrast to Appleton’s Case is Delano’s Case (58N.H.5). He 
was an attorney, admitted to practice on evidence of due age and good moral 
character, who had also become a collector of taxes, and who superadded also 
the business of a mill-owner. Being without adequate means for the latter busi- 
ness, he used some of the town moneys, and lost them, though at the time they 
were used he intended to replace them. The court went to the root of the mat- 
ter by saying: — 

““We have no doubt that in the absence of all statutory regulation of the mat- 
ter, the court would be authorized to suspend this attorney from practice, or 
remove him from office. Cooley Const. Lim. 337; Sanborn v. Kimball, 64 Me. 
140. In Ex parte Brownsail (Cowp. 829), an attorney was struck off the roll for 
stealing a guinea, Lord Mansfield saying, ‘The question is, whether, after the 
conduct of this man, it is proper that he should continue a member of a profes- 
sion which should be free from all suspicion. * * * He is an unfit person to 
practice as an attorney. It is not by the way of punishment; but the courts in 
such cases exercise their discretion, whether a man, whom they have formerly 
admitted, is a proper person to be continued on the roll or not.’ 
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** The temptation to which Delano yielded is one to which he would be constantly 
exposed in the practice of his profession. The money he misapplied was not the 
money of a client, but his situation as collector of taxes was, in substance, the 
situation of an attorney receiving money for a client. And when it appears that 
he could not be safely trusted in the former case, it thereby appears that he could 
not be safely trusted in the latter. If his defalcation had occurred before he was 
admitted to the office of attorney, that fault should have prevented his admission ; 
and, being enough to prevent his admission, it is enough to require his removal, 
This would clearly be so if the subject of removal were regulated solely by the 
common law of this State. 

‘©The court shall inquire in a summary manner into any charge of fraud, mal- 
practice, or contempt of court, against an attorney, and upon satisfactory evi- 
dence of his guilt, shall suspend him from practice, or may remove him from 
office. Gen. Stat., ch.199, sect. 7. If this statute affords a remedy only for mis- 
feasance in the office of attorney, it does not apply to this case. We think the 
true construction is given in Mill’s Case (1 Mich. 392), where it is held that such 
a statute does not limit the common-law power of the court, and that an attorney 
may be suspended or removed for other causes than those mentioned in the stat- 
ute. An attorney is a public officer. Admission to and expulsion from his office 
are regulated by law. He takes an official oath. The public is entitled to ample 
protection against the danger of an abuse of the great powers of the office which 
the public by its agents has conferred upon him. When Delano was admitted, 
age and good moral character were the only necessary qualifications. Legal 
knowledge and skill were not required. But it is indispensable that an attorney 
be trustworthy. And he is not trustworthy if he is capable of improperly apply- 
ing to his own use his client’s money, whether he intends to return it or not. It 
would be an unreasonable construction of the statute, to hold that his license 
cannot be revoked when it invites the community to trust him in a particular 
wherein he can not safely be trusted. The Legislature could not have intended 
to abolish the ancient requirement of his continued integrity, and require another 
branch of the government to continue to hold him out to the world as worthy of 
confidence when the holding out becomes false and fraudulent. 

‘Mr. Delano is removed from the office of attorney.”’ 


In Ex parte Wall (Supreme Court Reporter, May 11, 1883), the Supreme Court | 


of the United States adopted the view taken by the New Hampshire court, 
touching the effect of misconduct by an attorney not technically within the 
province of his office and the power to summarily disbar him. Wall participated 
in the lynching of a prisoner taken by a mob from the State authorities in 
Florida; and on motion in the Federal court, setting forth that participation, his 
name was stricken from the roll by Judge Locke. To this action he excepted 
and brought the question before the Supreme Court, which, however, did not 
hesitate to approve and sustain the action of the court below. 

After discussing the regularity of the form pursued in disbarring the 
relator, the court say there can be no doubt that the facts charged constituted 
good cause for removal from the bar. No shadow of distinction is drawn between 
misconduct as an attorney and misconduct as a citizen, and the language of Lord 
Mansfield above quoted is relied on to describe the duty of the court in the 
premises. This case is exhaustive of the learning on this subject. 
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Ar a banquet of the British Benevolent Society of Portland, Oregon, given 
May 24th, in honor of the Queen’s sixty-fourth birthday, Judge Deady, of the 
United States Court, was present; and his response to a toast — ‘“‘The Bench 
and Bar’? —is so worthy of preservation in enduring form, that we give our 
readers the benefit of it. He said: — 

“Mr. Chairman and Gentlemen of the British Benevolent Society: The original 
stock of the*English people was formed, for the most part, of the Celt, the 
Saxon, the Dane and the Norman. For near eight hundred years these various 
elements were brayed in the mortar of race war and partisan conflicts on the 
island of Great Britain. 

“During the period of this formative process we may well suppose that the 
doctrine of the survival of the fittest, — that is, those who are best able to pre- 
serve and perpetuate themselves on the highest plane of civilization, — was in 
active practice. Finally, by the time of Magna Charta—in the thirteenth cen- 
tury —the Englishman emerges from this conflict and commingling Celt and 
Saxon, Dane and Norman disappear from the scene, except in the mountains of 
Wales and Scotland, where some fragments of the Cymri and Gael survived in 
their purity and pugnacity for many years. 

“This composite race was early distinguished for its law and lawyers; and 
for this talent and tendency it was more indebted to the Norman element than to 
any other. In fact, there never were but two systems of jurisprudence known 
to the west of the Bosphorus, —the Roman or civil law, with its off-shoot, the 
canon law, and the common law of England. By one or the other of these the 
Europeans and their descendants in the western hemisphere have regulated their 
daily lives and conduct. And at this day the latter is the basis of the juris- 
prudence of near 100,000,000 of the most intelligent and well-to-do people in 
the world. The forming and fashioning of this jurisprudence in the early stages 
of its growth was done in the courts by the judges and lawyers —the bench and 
bar. By them the crude custom or vague idea or maxim of right or convenience 
was wrought into shape and consistency and applied to the actual transactions 
of life, until it became an established precedent for future cases and generations. 
By the analytic contention of the bar, and the continued attrition of judicial 
judgment, the pure gold of reason and right was separated from the baser 
matter with which it was often associated in local or popular apprehension, and 
coined into the pithy maxims that constitute the key-notes of the common law. 
And thus the rule of reason and convenience was slowly but surely substituted 
for the rule of force and superstition, — the ordeal or the appeal to arms, either 
in the formal duel or the informal affray. People sowed in the confident expec- 
tation that they would be permitted to reap, and builded in the reasonable hope 
that they might repose beneath their own roof tree in peace and security. Con- 
spicuous among these nurses and administrators of the law are the names 
of some of England’s chief justices, who sat in what was, par excellence, the 
King’s Bench. For instance, Coke, the learned expositor of the laws of England, 
the vindicator of the privileges of the House of Commons against the Crown, 
and the author of that second Magna Charta, the famous petition of right; Hale, 
the learned and upright judge whom the good Richard Baxter called the ‘pillar 
and basis of justice ;’ Holt, who enlarged the common law to suit the exigencies 
of the commercial era then dawning on England, and in so doing established the 
negotiability of bills of exchange and notes, —then called goldsmith’s notes, — 
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and first laid down the law of bailments, with admirable clearness and accuracy, 
in the celebrated case of Coggs v. Bernard, and who put an end to the practice 
of proving a defendant guilty of one offence by showing that he had probably 
committed another, and of trying him in irons; Lee, the popular and amiable 
pioneer ‘ woman’s rights’ man, who decided that Sarah Bly was eligible to the 
office of sexton of St. Botolph, London, and that women had a legal right to 
vote at an election for such officer; and Mansfield, the accomplished and labo- 
rious judge, who engrafted the comprehensive maxims of maritime jurispru- 
dence upon the common law, and who has left a monument to himself in his 
admirable judgments contained in the volumes of Burrow, Cowper, and Doug- 
lass, ‘which,’ our own story says, ‘we may fondly hope may endure as long as 
the language in which they are written shall continue to instruct mankind.’ 

“And when the adventurous descendants of this English stock settled and 
occupied the thirteen colonies, they brought with them as a part of their English 
birthright the maxims and principles of this ‘judge-made’ law, and by means of 
the colonial bench and bar applied them to the affairs of the new communities 
they were founding on the western shore of -the Atlantic. But the time came, as 
come it must, when the filial relations between the mother country and the colo- 
nies terminated, not peaceably, but in a seven years’ war, during which the fabric 
of society in the new fledged ‘ States’ was loosened to its base. But out of this 
disorder and threatened anarchy there soon came peace, order, and prosperity, 
and out of it came, too, the more perfect union of these States. For this favor- 
able issue of the revolution, the country is largely indebted to the bench and bar, 
trained and practised in the principles and forms of the law of England. 

“Led by the courage and genius of Hamilton, and backed by the moral power 
of Washington, they were largely instrumental in the formation and adoption of 
the Constitution of the United States, every feature of which is cast in the 
mould of the common law and animated with its jealous regard for the rights of 
property and the liberty of person. A prominent feature of the government 
thereby established is the supreme bench of the republic, designed, among other 
things, to act as the final arbiter between the new nation and its constituent 
parts, the several States. Fresh from the learning and example of the great law- 
yers of the convention parliament that a century before, under the lead of Som- 
ers, had seated William and Mary on the throne of England, but not until they 
had secured the independence of the judiciary as against the crown, the framers 
of the Constitution wisely strove to place this great court of final resort above 
the vicissitudes of party and the clamor and rancor of faction, by providing for 
the permanency and independence of its judges. 

“The result has shown the wisdom of theiraction. This bench has proved the 
keystone of the arch that binds the Union together. It is the Acropolis of the 
Constitution. In it Marshall, Taney, and Chase have sat as chiefs, with Story 
and other worthies as associates. Its judgments, and particularly those spoken 
by Marshall, have given life, strength, and symmetry to the government of the 
nation, and rendered nugatory the endeavors of those who foolishly sought to 
construe the Constitution down to the low level of a mere league, from which 
the parties to it might withdraw at pleasure. 

“To-day its judgments bind States, peoples, and individuals, and its mandate 
is respected and obeyed on land and sea, wherever the stars and stripes are 
unfurled, 


[ 
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“And now, before closing, a word for the bench and bar in Oregon. Here, as 
elsewhere, the legal fraternity have borne their share of the burden of founding 
and building up a great State of this Union. Far back in the Forties, and long 
before the United States extended its jurisdiction over the country, the few law- 
yers who had found their way here across the wide and trackless plain were of 
material advantage in the establishment of a ‘provisional’ government in 
Oregon, based upon the principles and forms of the common law, which was 
formally declared to be the law of the land. The judges and lawyers of this 
provisional government went the circuit and administered justice in the sparse 
settlements, citing Blackstone and other law books of English law as if they 
were in the shadow of St. Paul’s. By this means they were also instrumental in 
sustaining the American claim to Oregon, north of the Columbia River, whereby 
the illustrious lady, the anniversary of whose birth we celebrate this evening, 
lost some loyal subjects, but, we hope, no friends. 

“Among these pioneer judges and lawyers I recall the names of Burnett, 
Skinner, Lovejoy, Thornton, and Nesmith. Some of them have since achieved 
distinction in the highest walks of life. And to-day the bench and bar of Oregon 
command our attention and respect. They are performing, as best they can, and 
in a manner quite equal, if not superior, to the general attainments and progress 
of the country, the most difficult and delicate function of free government. 

‘May they continue to honor their position and calling more and more, and 
ever bear in mind that good government — of which the acceptable administra- 
tion of justice is at least two parts out of three —is the highest achievement of 
man on earth.’’ 


VOL. XVII 31 


J 
f 
f 
t 
t 
y 
r 
e 
y 
n 
e 
0 
h 
e 
e 


DIGEST OF RECENT CASES. 


BI-MONTHLY DIGEST OF CASES REPORTED IN THE 
LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, « syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. 


NAME. 


Alabama Law Journal. 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Brooklyn Daily Record. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Chicago Legal News. 
Cincinnati Law Bulletin. 
Colorado Law Reporter. 
Criminal Law Magazine. 
Daily Register. 
Denver Law Journal. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 
Kentucky Law Reporter and 
Journal. 
Lancaster Bar. 
Law Journal. 
Law Magazine and Review. 
Legal Adviser. 
Legal Intelligencer. 
gal News. 
Luzerne Legal Register. 
Maryland Law Record. 
Morrison’s Transcript. 
North-Western Reporter. 
New Jersey Law Journal. 
New York Digest. 
Ohio Law Journal. 
Pittsburg Legal Journal. 
Pacific Coast Law Journal. 
Reporter. 
Southern Law Journal. 
Supreme Court Reporter. 
Supreme Court Transcript. 
Texas Law Journal. 
Texas Law Reporter. 
Texas Law Review. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Jurist. 
Weekly Notes of Cases. 
Western Jurist. 
Western Insurance Review. 
Wisconsin Legal News. 


ABBREVIATION, 


Morr. Trans. 
N. W. Rep. 
N.J.L. J. 

Ohio J. 
Pittsb. L. J. 
Pac. Coast L. J. 
Rep. 

South. L. J. 
Sup. Ct. Rep. 
Sup. Ct. Trans. 
Texas L. J. 
Texas L. Rep. 
Texas L. Rev. - 
Va. L 


Wash. L. Rep. 
Week. Jur. 
W.N.C. 

West. Jur. 
West. Ins. Rev. 
Wis. Leg. N. 


Acerpent InsuRANCE. —See NEGLIGENCE. 


ADDRESS. 
Montgomery, Ala. 
NY. 
Cincinnati, O. 
Philadelphia, Pa. 
Brooklyn, N. Y. 
Toronto, Can, 


PUBLISHED, 


Chicago, Ill. 


Cincinnati, O. 


Denver, Col. 

Jersey City. 

New York. 

Denver, Col. 

St. Paul, Minn. 
Washington, D. C. 
New York. 

Dublin, Ireland. 
Edinburg, Scotland. 


Frankfort, Ky. 
Lancaster, Pa. 
London, Eng. 
London, Eng. 

o, Ill. 
Philadelphia, Pa. 
Montreal, Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Washington, D. C. 
St. Paul, Minn. 


Columbus, Ohio. 
Pittsburg, Pa. 

San Francisco, Cal. 
Cambridge, Mass. 
Nashville, Tenn. 
St. Paul, Minn. 
Des Moines, lowa. 
Tyler, Texas. 
Austin, Texas. 
Galveston, Texas. 
Richmond, Va. 
Washington, 
Bloomington, Ill. 
Philadelphia, Pa. 
Des Moines, lowa. 
St. Louis, Mo. 
Milwaukee, Wis. 


Monthly. 


Monthly. 
Weekly. 
Weekly. 


Weekly. 
Monthly. 
Weekly. 


PRICE, 


SBS FS SR 


SSSR & BR Ss 


Action — Breach of Covenant — Assumption of encumbrance.— An action may be 
maintained for a breach of covenant against liability without alleging or proving 


460 
Ala. L. J. Monthly. 50 
Alb. L. J. 15 
Am. L. Rec. Monthly. 50 
Am. L. Reg. Monthly. 50 
Brook. Daily Rec. Daily. 
Can. L. J. 
Can. L. T. Toronto, Can. Monthly. 
Cent. L. J. St. Louis, Mo. Weekly. 
Ch. Leg. N. Weekly. 
Cin. L. Bul. 
Col. L. Rep. Monthly. 
Cr. L. Mag. Bi- monthly. 
Daily 4 Daily. 
Den. L. J. Weekly. 
Fed. Rep. Weekly. 
Int. Rev. Rec. weer: 
Ins. L. J. Monthly. 
Irish L. T. 
Jour. of Jur. 
Ky. L. Rep. 
Lan. B. 4 
L. J. 
L. Mag. & Rev. uarterly, 
Leg. Adv. eekly. 
Leg. Int. Weekly. 
Leg. N. Weekly. 
Luz. Leg. Reg. Weekly. 
Md. L. Rec. 
Monthly. 
tees 
. Newark, N. J. Monthly. 
New York. Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Monthly. 50 
Weekly. 10 
Weekly. 
20 
Monthly 50 
Monthly, 
Weekly. 10 
ase 


DIGEST OF RECENT CASES. 461 


Action — Continued. 


damage resulting from such breach ; but in the case of a covenant og damage be- 
cause of liability, such damage must be proved. An ment by a purchaser of 
land to assume and pay an incumbrance thereon, implies, at most, a covenant of 
indemnity against damage resulting from a breach of such agreement, and not a 
covenant against liability for the debt. — Griswold v. Selleck, Sup. Ct. ‘Wis., N. 
W. Rep., March 24, 1883. 


— By husband and wife for injury to character of wife. — A cause of action for 
an injury to the person or character of a married woman cannot be united in the 
same complaint with a cause of action for the husband’s loss of services and ex- 
penses in consequence of such injury, notwithstanding such action is brought in 
the name of both husband and wife.—Shanahan v. City of Madison, Sup. Ct. 
Wis., N. W. Rep., March 24, 1883, 


ADMIRALTY. — Jurisdiction of — Equitable and legal title to vessel.— A court 
of admiralty has no jurisdiction of a libel which seeks to have a bill of sale of a 
vessel oa sory | the lakes declared a mortgage, and to have a decree requiri 
the respondent to reconvey the vessel to libellant, if, upon an accounting, It sh 
be found that the indebtedness which was secured by the conveyance of the ves- 
sel has been fully satisfied. A court of admiralty in contests as to the right to the 

ion of a vessel deals only with the legal title. — Bullen v. Schooner C. C. 
Trowbeides, Ch. Leg. N., February 24, 1883; Int. Rev. Rec., March 26, 1883. 


— Collision — Vessel.in tow — Raising sunken vessel. — Where there has been a 
collision between two or more vessels, the owner of an innocent vessel which was 
in tow or the owner of cargo may resort in ago | to either or both of the of- 
fenders for his whole loss. Where one of two colliding vessels assist in bringi 
about a critical situation in which an error of judgment on the part of either vesse 
may be expected and cannot be repaired, the vessel so assisting in bringing about 
such situation is liable to the owner of an innocent tow or cargo. It is not gen- 
erally incumbent upon the owner, where his vessel has been sunk by a collision, 
to go to any expense whatever for the purpose of raising her. — Dougherty v. 
Franconia, U.S. Cir. Ct. S. D. N. Y., Rep., April 4, 1883. 


-—— Lien for supplies — Chartered vessel.— Where the general owner of a vessel 
allows a charterer to have the control, management, and possession of the vessel, 
and thus to become the owner for the voyage, he must be deemed to consent that 
the vessel shall be answerable for necessary repairs and supplies to enable her to 
perform her voyage; and the special owner may bind the interest of the general 
owner in the vessel in this behalf. — Berwind v. St. India, U. S. Cir. Ct.S. D. N. 
Y., Rep., April 4, 1883. 


— Salvage — Award — Rights of crew. — Respondents; filed a libel for themselves 
and all others entitled against the steamship Colon, to recover for salvage services 
rendered by the steamship Pomona. The matter was submitted to an arbitrator, 
who awarded $3,000, which was paid to respondents and a receipt given in settle- 
ment of the action. This libel was filed by members of the crew of the Pomona 
to recover their share of the money paid. Held, that libellants were entitled to 
-gallaaaaaaaaaas v. Kerr, U. S. Cir. Ct. S. D. N. Y., Rep., March 21, 


— Seamen’s wages — On voyage partially broken up— Tender. — A contract for 
a voyage to be performed by seamen on vessels on the northern lakes is terminated 
by the necessary laying up of the vessel for the winter at an intermediate port; 
and where no provision is made in the contract for such a contingency, the sea- 
men are entitled to the necessary expenses of their return to the place of ship- 
ment, and to their wages up to the time of their arrival at the intermediate port, 
and, it seems, to their wages during the necessary time occupied in their return to 
the place of shipment. Any real offer to pay money by one then ready and will- 
ing to pay, is treated as a valid tender in the admiralty, without inquiry whether 
the money was produced or not, or in what form; but the offer must be without 
condition, and it should be renewed in the answer or distinctly made upon the re- 
cord at some time during the progress of the litigation. — Boulton v. Moore, U. S. 
Cir. Ct. N. D. [11., Fed. , om March 6, 1883. 
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— Collision— Several vessels —Joinder in one suit — Power of District Court ~ 
Practice. — Where several vessels are alleged to be in fault in causing a collision 
by which the property of a third person is injured, in a libel by the latter to re- 
cover his damages, all the vessels in fault should be proceeded against as defend- 
ants to avoid multiplicity of suits, and to enable the damages to be justly appor- 
tioned among those liable according to the law in admiralty. If in such a suit the 
libellant proceeds against one coneel only, it is competent tor the District Court to 
award its further process in the cause, upon the petition of the vessel sued, for the 
arrest of the other vessel to answer for its share of the damage. In cases not pro- 
vided for by the Supreme Court rules in admiralty, it is competent for the District 
Court to regulate its own practice, and to allow remedies according to the anal- 
ogies of admiralty procedure, as new exigencies arise, as the court may deem nec- 
essary for the due administration of justice. — The Hudson, U. 8. Dist. Ct. 8. D. 
N. Y., Fed. Rep., March 30, 1883. 


ASSIGNMENT.—For benefit of creditors — Garnishment of assignee. — Defendant made 
a general assignment of all his property for the benefit of creditors. The assign- 
ment included certain book accounts, and the account books were delivered to the 
assignee. The assignment was fraudulent and void as to creditors. The plaintiff 
sought to garnishee the debts (book accounts) by service of garnishee summons 
upon the assignee. Held, ineffectual, and that garnishment could “_ be made by 
service of the proper garnishee summons upon the debtors owing such debts.— Ide 
v. Harwood, Sup. Ct. Minn., N. W. Rep., February 24; March 3, 1883. 


—— Same — When void. — An assignment for the benefit of those of the assignor’s 
creditors who should release him, with a reservation of the surplus to the assignor 
himself, is fraudulent and void as to the creditors not releasing. Statutes allow- 
ing preferences among creditors should be strictly construed, and assignments cre- 
ating such preferences should be held void, when not in strict compliance with 
the terms of the law.— Lawrence v. Norton, U.S. Cir. Ct., N. D. Texas, Am. 
L. Reg., April, 1883. 


——Same — State statute construed. —The provisions of the State statute respectin 
the sale of preperty assigned for the benefit of creditors are mandatory and not di- 
rectory, and an assignment which in effect authorizes the assignee to sell the prop- 
erty in any other mode or at any other time than that provided by the statute, is 
invalid, and uot binding on the creditors.— Jaffray v. McGehee, Sup. Ct. U. S., 
Sup. Ct. Rep., Vol. IL., pt. 5. 


—— For benefit of creditors — When exemption must be claimed — Laches.— Wherea 
person makes an assignment for the benefit of creditors, reserving to himself by a 
clause therein the benefit of the exemption law, he must, in order to entitle him- 
self to such exemption, claim the same within a reasonable time. Where such per- 
son is guilty of undue laches, he waives all eo to the benefit of the exemption 
law. — Chilcoat’s App., Sup. Ct. Pa., Week N. C., April 5, 1883. 


ATTACHMENT. — Garnishment. — A judgment of one court is not attachable under 
process issued out of another court. — Henry v. Gold Park Mining Co., U. 8. Cir. 
Ct. Dis. Col., Den. L. J., April 3, 1883. ; 


—— Attorney at law — Liability for fees. — An attorney at law who places a writ in 
the hands of an officer for service, is personally responsible to the officer for his 
fees, unless he expressly informs him at the time that he will not be responsible, or 
there are circumstances which make it clear that that was the understanding of the 
parties. — Heath v. Bates, Sup. Ct. Err. Conn., Rep., February 21, 1883. 


Banxruptcy. — Limitations — Statute, how affected by fraud — Question for jury.— 
In an action by assignees in bankruptcy for goods sold to defendants by the bankrupts, 
which indebtedness the bankrupts neglected to put in their schedule of assets, the 
only defence interposed was that the right of action was barred by the provisions 
of section 5057 of the Rev. Stat. It appeared that the books of the bankrupts con- 
tained no entries of any indebtedness by defendants to that firm, and some evidence 
was given on the trial tending to show that defendants were parties to the conceal- 
ment from plaintiffs of their indebtedness to the bankrupts. Held, that as a fraud- 
ulent concealment suspends the operation of the statute so that it commences to 
run only from the time when a knowledge of the right of action comes to the plain- 
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tiffs, the question of fraudulent concealment was a proper one to be submitted to 
the jury. — Adams v, Stern, Sup. Ct. N. Y., Daily Reg., March 12, 1883. 


Banks. — Title to check deposited — Fraud — Set-off. — When a check 
is deposited in a bank for collection, and the bank gives credit for it upon its books, 
the check does not become absolutely the property of the bank. If the bank fails 
while the check is still in its hands, and before it has been sent out for collection, 
it may be recalled by the depositor. Knowledge of insolvency of a bank on the 
part of its officers is not sufficient to avoid a deposit for fraud, unless the evidence 
clearly shows that the directors who represent the corporation had also such knowl- 
edge. If, on the failure of a bank, notes are held by the bank against a depositor, 
the amount of this deposit may be set-off against the notes. But if they have been 
indorsed away by the bank, and have been discounted by another bank, the set-off 
cannot be made. Nor if the notes have been delivered to another bank as collat- 
eral security for a debt, although the debt may be less than the sum of all the notes 
taken as collateral, and there is a balance returned to the receiver after paying the 
debt. —Balbach v. Frelinghuysen, U. 8. Cir. Ct. Dis. N. J.. N. J. L. J., April, 
1883. 


— Certificate of deposit — Indorsement — Action. — The bank issued a certificate of 
deposit to A. B., poe to him or his order on the return of the certificate prop- 
erly indorsed. e money deposited belonged to C., who had requested the deposit 
to be made. The certificate was delivered to C., who presented it the bank for pay- 
ment without indorsement, and payment was refused. Held, that the certificate 
was in effect a negotiable promissory note, and that indorsement was not necessary 
to pass the title to C., orto enable C. to recover against the bank. — Cassidy wv. First 
Nat. Bank of Faribault, Sup. Ct. Minn., Rep., April 4, 1883. 


BILLs AND Notes. —Alteration of — Liability of surety. —An alteration, in the Chris- 
tian name of the payee of a note, made by the promissor after the note has been 
signed by himself and by A. as security, but without the knowledge or consent of 
suid security, will not release said security from his liability on said note, said alter- 
ation —. immaterial, and placing on him no responsibility to which he was pot 

‘ore the change. — Latshaw v. Hiltebeitel, Sup. Ct. Pa., Leg. Adv., March 


subject be 
6, 1883. 


—— Assignment of part of note — Holder — Notice.— The payee, or indorsee, of a 
note cannot assign or transfer a sum due thereon, so as to enable his indorsee to 
maintain an action on the note against the maker. If the holders of the note knew, 
or by the use of ordinary diligence and inquiry of the proper sources from which 
it was reasonably certain, or probable, that all necessary information could be ob- 
tained, they could have ascertained the facts as to the true relation in which the 
original indorsee stood to the note, then they are charged with such knowledge. — 
Goldman v. Blum, Sup. Ct. Texas, Texas L. Rev., April 17, 1883. 


Burtpine Assocrations.— Insolvency — Depositors and stockholders — Marshalling 
of assets — Priority of payment.— A building association which has, without au- 
thority in its charter, received deposits from strangers, cannot, in case of insolvency, 
decline to repay such deposits on the Bie yory of its want of authority to receive 
them. Such depositors are to be regarded as creditors of the association. When 
the charter of a building association authorizes it to receive deposits of money from 
stockholders, and to pay interest thereon, in case of insolvency, such stockholders 
are, as regards their deposits, creditors of the association, and entitled to share pari 
passu with other creditors taking precedence of the stockholders.— Appeal of Cris- 
well, Sup. Ct. Pa., Week. N. C., March 1, 1883. 


Common CaRRIER.— ~snanany 4 of title of shipper — Measure of damages.— A carrier 
is not at liberty to dispute the title of the person from whom he receives the goods 
for shipment, when sued for the loss of the same. The measure of damages for the 
loss of household furniture and wearing apparel, when kept for personal use and 
not for sale, is to be fixed by considerations of costand actual worth at the time of 
the loss, and not by their market value at the place of destination; unless it may be 
shown that the particular goods have a market value, and can be replaced at such 

int.— Denver S. P. and Pac. R. Co., v. Frame, Sup. Ct. Col., Den. L. J., April 
7, 1888; Col. L. Rep., April, 1883. 


— See RaiLroaps. 
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ConsTiITUTIONAL Law.— Right of State to impose tolls for use of locks on rivers.— 

The statutes authorizing tolls to be exacted for the use of the locks on the Illinois 
River, are not in conflict with that clause in the national Constitution which forbids 


a State, without the consent of Congress, from laying duties of tonnage. — Huse v. 
Glover, U.S. Cir. Ct. N. D. Ill, Ch. Leg. N., March 3, 1883. 


—— Controversy between States — When they cannot be litigated.— One State cannot 
create a controversy with another State, within the meaning of that term as used 
in the judicial clauses of the Constitution, by omens the prosecution of debts 
owing by the other State to its citizens.— State of N. H. v. State of La., Sup. Ct. 
U. S., Int. Rev. Rec., April 2, 1883; Rep., April 4, 1883. 


—— Authority of railroad commission — Rates — Grants of exclusive privileges.— Giv- 
ing to a railroad commission the authority to regulate rates of freight, is not Open 
to the objection that it is a grant of legislative power. Grants of exclusive privi- 
leges to corporations are to be strictly construed.— Georgia R. R. and Banking 
Company v. Smith, Sup. Ct. Ga., Rep., April 4, 1883. 


—— Tavation by State of products. — Certain State statutes provided that no tobacco, 
the growth of the State, should be passed or accounted lawful tobacco unless packed 
in hogsheads of a specified size; that inspectors should be appointed whose dut 
it should be to examine the hogsheads of tobacco brought to the warehouse to whic 
they should be respectively assigned; to stamp.on each hogshead its weight and the 
weight of the tobacco; to open it and take from it samples, and, if the tobacco is 
merchantable, to deliver it sealed to the owner, with a certificate. The statute fur- 
ther provided that nothing therein contained should prohibit a grower or purchaser 
of tobacco, who should pack the same in the county where grown, from exportin 
it without having it opened for inspection, but that such tobacco should be marke 
with the name and residence of the owner, and should be liable to the same cha 
of outage and storage. Held, that this statute was an inspection law of the State, 
and not in violation of sect. 10, Art. L, of the Constitution of the United States. — 
Turner v. State, Sup. Ct. U. S., Am. L. Reg., March, 1883. 


—— Discrimination as to penalty for offences. — Sect. 4184 of the Code of Alabama 
provides that “if any man and woman live together in adultery and fornication, 
each of them” shall be liable to a specified punishment. Sect. 4189 of the same 
code provides a greater punishment “if any white person and any negro intermarry 
or live in adultery or fornication with each other.” Held, that the discrimination 
here is against the offence, and not against the person, and the latter statute is not 
invalid under the Fourteenth Amendment to the Federal Constitution. — Pace v. 
State, Sup. Ct. U. S., Int. Rev. Rec., March 26, 1883, 


—— Power of city council to regulate the opening and closing of the bridges over the 
Chicago River — Chicago River — Power of States —Of Congress. — The city coun- 
cil has power to provide that between certain hours it should be unlawful to open 
any of the bridges in the city, and also that it should be unlawful to keep open any 
of said bridges for the purpose of permitting vessels to pass through the same for 
a longer period at any one time than ten minutes, etc.; that the Chicago River and 
its branches are navigable waters of the United States, over which Congress, under 
its commercial power, may exercise control to the extent necessary to protect, pre- 
serve and improve their free navigation; that States have full power to regulate 
within their limits matters of internal police, including in that general designation 
whatever will promote the peace, comfort, convenience, and prosperity of their 
people; that this power embraces the construction of roads, canals, bridges, and 
the establishment of ferries, and it can generally be more wisely exercised by the 
States than by adistant authority; that the power of Congress is exclusive of State 
authority only when the subjects upon which it is exercised are national in their 
character, and admit and require uniformity of regulation affecting alike all the 
States. Upon such subjects the non-action of Congress is a declaration that they 
shall remain free from all regulation, but where the subjects upon which the power 
may be exercised are local in their nature or operation, or constitute mere aids to 

i, commerce, the authority of the State may be exerted for theirregulation and man- 

i agement unti] Congress interferes and supersedes.it.— Escauaba and Lake Mich. 

Trans. Co. v. City of Chicago, Sup. Ct. U. S., Ch. Leg. N., March 31, 1883. 


Cowtract. — Commission on sale of land — Fulfillment of contract. —S. agreed to 
pay O. $1,500 if the latter made a sale of certain lands, or found for S. a satisfac- 
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tory customer therefor. Afterwards S. gave O. ‘till October 10th to close out” 
the lands upon those terms. 0. had no authority to enter into any final contract 
of sale and bind S. Held, that if, within the time limited, O. made a verbal sale 
to a responsible party, and, within a reasonable time thereafter, gave notice to S., 
and produced the purchaser, who was able and willing to complete the purchase on 
S.’s terms, O. was entitled to recover the agreed compensation, although he did 
not produce the purchaser in time so that ali the papers necessary to complete the 
sale could be executed by October 10th. — O’Connor v. Semple, Sup. Ct. Wis., N. 
W. Rep., March 24, 1883; Wis. Leg. N., March 22, 1883. 


— Contract void as to part — Vendor's right of election—Statute of Limitations — 
Reconveyance inequitable. — Vendor conveyed to vendee, a county, the title to 
tract of land. The condition as to the time and mode of payment was illegal and 
void by the statute of the State. Upon an action brought by vendor for a rescis- 
sion of the contract and the plea of the Statute of Limitations by vendee. held, ven- 
dor had a right to treat as null that part of the contract which was illegal, and, 
having executed it on his part, to waive performance according to the terms on the 
part of the county, and wait a reasonable length of time for the county to make 
the payment in the mode made lawful by the statute before exercising his powers 
to rescind the contract. Until that time has elapsed, and until, after that, vendor 
had elected to rescind, there was no existing cause of action, and consequently noth- 
ing upon which the Statute of Limitations could begin to take effect. hat would 
be a reasonable time depends upon the state of the county treasury, the value of 
taxable property, etc. Where a reconveyance of the property would be inequita- 


ble on account of improvements and a rise in value, court will decree a payment of 
the purchase-money within a reasonable time, fixed by the court. — Chapman v. 
Board of Commissioners, Sup. Ct. U. S., Ch. Leg. N., February 24, 1883. 


—— Public officer — Public policy. — Contracts by which public officers are induced 
to act pe or corruptly, or to bias them in the discharge of their public duties, 
= against publ 

83. 


ic policy and void. —Lucas v. Allen, Ct. App. Ky., Rep., April 18 


— Letter of credit — What is not.— A letter written by defendants to plaintiff, does 
not constitute a letter of credit: ‘‘ Chicago, 7-23, 1880. State Nutional Bank, Lin- 
coln, Nebraska — Gentlemen: Mr. Dawson, of Dawson & Young, has been to see 
us, and has explained their business to our satisfaction, and we wish them to con- 
tinue with us, and we expect to take care of them and pay drafts as heretofore. 
Respectfully, William Young & Co.” Nor does the same amount to an - 
ment to accept any drafts which Dawson & Young, or either of them, might draw 
on William Young & Co., the defendants. To constitute a valid and binding 
promise to accept the draft of another, the draft must be described in terms not 
to be mistaken. Any departure from the terms of an agreement t6 accept the 
bill or draft of another, will not bind the party sought to be charged as ac- 
fala Nat. Bk. v. Young, U. S. Cir. Ct. D. Neb., Fed. Rep., March 6, 


— Of infant — When void — When voidable.— When the court can pronounce the 
contract of an infant to be to his prejudice it is void, and when to his benefit, as for 
necessaries, it is good; and when the contract is of an uncertain nature, as to benefit 
or prejudice, it is voidable only at the election of the infant. A conveyance of land by 
an infant for a money consideration, not shown to have been inadequate, is void- 
able at the election of the infant within a reasonable time after attaining majority.— 
Green v. Wilding, Sup Ct. lowa, Am. L. Reg., April, 1883. 


— Construction of — Evidence to explain the meaning of.— When the terms ofa 
contract, which is a mere assignment and adoption of another contract made 
in a different country and attached thereto, are of doubtful meaning, it will 
be presumed that the parties understood the same as they are understood at the 
place where the original contract was made, and where the vendors were to perform 
their part of the agreement, and evidence of their meaning at that place, will be ad- 
mitted to go to the jury.— Pheenix Iron Co. v. Samuel, Sup. Ct. Pa., Week. N. C., 
April 26, 1883. 


—See Equity; Inguncrion. 
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CorporatTions.— Stockholders — Conditional stock subscription — Ratification.— De- 
fendant was solicited by the president of the company to subscribe for stock, and 
said that in a certain contingency he would take 20 shares, and wrote his name, with 
the number and amount of shares, in the president’s personal memorandum book. 
The contingency was never realized. It was not shown that any words of subscri 
tion were written at the time, or that he ever signed the company’s stock boo 
He subsequently gave the president a proxy, under which his vote was cast at a 
stockholder’s meeting, but it was not shown that the proxy was given with refer- 
ence to that particular meeting, or otherwise than to enable the president to control 
stock when finally taken. Held, that the defendant was not liable as a subscriber 
to the stock, and that the proxy was not a sufficient ratification.— McClelland, 
Rec’r, v. Whiteley, U. 8. Cir. Ct. E. D. Wis., Wis. Leg. N., March 15, 1888. 


—— Act of incorporation — Change of corporate name.— By an act of the Legislature 
of Colorado, of February 5, 1866, certain persons were incorporated as the “ Holladay 
Overland Mail and Express Company,” with the privilege and power of changin 
its name by an “ order” of its directors “‘approved”’ by the stockholders. Hel 
that until the contrary appears, it should be presumed that the final action of the 
stockholders was had in pursuance of the order of the directors ; that the essential act 
in the proceeding, was the vote of the stockholders, to which the order of the board 
was only preliminary, and therefore, that portion of the act providing for such or- 
der ought to be considered merely directory.—- Wells v. Oregon Ry. and Nav. Co., 
U. 8. Cir. Ct. D. Oreg. (from decision sent Am. L, Rev.) 


—— Foreign — Service of summons on. — An insurance company existing under the 
laws of one State and doing business in another, may be served with a summons by 
service upon any one of its agents appointed to transact its business in such other 
State, and where, by the statutes of the State where suit is brought, no insurance 
company existing under the laws of another State is allowed to transact business 
in the State until such company shall first duly appoint an attorney in said State 
on whom process of law can be served, held, that such statute did not preclude the 
service of such process upon any other agent of such foreign corporation trans- 
acting the business of the company in that State. — Johnson v. Hanover Fire Ins, 
Co., U. 8. Cir. Ct. N. D. Ill, Fed. Rep., March 13, 1883. 


—— Subpena duces tecum — Third parties.— The officers of a corporation can be 
compelled by a subpoena duces tecum to produce books and papers of the corpora- 
tion in a suit in equity to which the corporation is not a party, upon the rg 
of one of the parties to the suit. — Wertheimer v. Continental Ry. and Trust Co., 
U. 8. Cir. Ct. S. D. N. Y., Rep., March 7, 1883. 


CovENANT. — Counter-claim — Breach of covenant — Acceptance of contract with 
knowledge of covenantee. — A party who purchases property by an instrument of sale 
under seal, in which it is covenanted that a corporation from whom the seller ac- 
quired the property should fulfil its covenant in regard to the construction ofa 
canal as therein specified, cannot, in an action for the unpaid instalments of the 
purchase-money, set up as a counter-claim the failure of such corporation to con- 
struct the canal according to specification, if such canal had been accepted by the 
seller, previous to the time of entering into the contract of sale, with the full 
knowledge of the purchaser.— Doty v. Lawson, U. S. Cir. Ct. E. D. Wis., Fed. 
Rep., March 6, 1 


Crmunat Law. — Larceny — Felonious conversion by bailee.— Where the posses- 
sion of personal property is given for a special disposition, the title remaining in 
the owner, the felonious conversion by the bailee will become a larceny. Embez- 
zlement and larceny may be joined in an indictment, and property which has 
been stolen by a bailee may be alleged as the property of the real owner or of any 
one “te: a special property as bailee.— Murphy v. People, Sup. Ct. Ill, Rep., 
March 7, 1883. 

—— Manslaughter —Sel f-defence —Evidence.— Upon an indictment for manslaughter 
where defendant claims that he acted in self-defence, evidence that the assail- 
ant was a larger and more powerful man than defendant is admissible; for it tends 
to show that defendant acted under reasonable apprehension of bodily harm from 


ee nae v. Barnacle, Sup. Jud. Ct. Mass., Rep., March 7, 
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— Evidence of malice — General threats. — While general threats to kill some- 
body are evidence of malice, threats against a a person with whom the 
accused had a quarrel ought not to have any weight with a jury as to the malice or 
intention to kill another person with whom, at the time, he had no quarrel, and 
whom he afterwards killed in a scuffle. — Abernethy v. Commonwealth, Sup. Ct. 
Pa., Leg. Int., March 16, 1883; Leg. Adv., March 27, 1883. 


— Homicide— Threats — Testimony — Exceptions to— Res geste. — Previous 
insults or conduct, however violent and abusive, are not in and of themselves, 
sufficient to justify or excuse the commission of a crime. Where testimony is ob- 
jected to, the court reserves its ruling and no ruling is had, and no request for a 
ruling or motion to strike out is made, the presumption is that the ruling was 
waived. Declarations by deceased made half an hour after he bad been shot, re- 
lating to what he then meant to do to defendant for shooting him are not part 


. > res geste. — People v. Westlake, Sup. Ct. Cal., Ch. Leg. N., February 24, 
1883. 


—— Oppression in office — Compromising offences. — An officer is guilty of oe 
who wilfully and knowingly makes false representations to his superior officers con- 
cerning the violent and Niclow condition of the country, inducing them to send 
soldiers, which were unnecessary for the proper execution of thelaw. The destruc- 
tion of a still by a revenue officer, before its condemnation by a decree of the court 
as forfeited to the United States, is an act of oppression. A revenue officer who 
collects from parties sums of money as special taxes, as wholesale and retail deal- 
ers in spirits, when no such taxes have been regularly assessed against them, is 


guilty of S. v. Deaver, Dist. Ct. W. D. N.C., Crim. L. Mag., 
arch, 1883. 


— Homicide — Self-defence — Justification — Evidence. — It appeared that deceased 
had threatened to kill defendant, armed himself with the avowed purpose of carry- 
ing such threats into execution, and these matters were communicated to defend- 
ant. After a hostile demonstration was made by deceased toward defendant, he 


declared to defendant his unwillingness to take any advantage of an unarmed man, 

such as he believed defendant to be, turned his back upon defendant and began to 

walk away. While deceased was in this position, defendant drew a pistol, and al- 

most immediately thereafter, discharged it with fatal effect. Held, defendant was 

not justified. He was in no immediate danger at the time, and there was no neces- 

sity, real or ‘—* for the deadly assault. — People v. Tamkin, Sup. Ct. Cal., 


Pac. Coast L. J., February 17, 1883; Rep., April 18, 1883. 


—— Duplicity in counts— Voluntary confession — Evidence. — A count in an indict- 
ment charging defendant with robbery and with murder while in the com- 
mission of the robbery, and in which it is alleged that the blows which caused 
death were struck by defendant with a piece of iron, a sledge, and a shovel, is not 
bad for duplicity. Where evidence of a confession is excluded because induced by 
promises made by an officer having custody of the prisoner, but the prisoner, on a 
subsequent day, ow goes on the stand, and is sworn and examined as a wit- 
ness in his own behalf, on his examination before a magistrate on such charge, and 
is cautioned by the magistrate, before testifying, that he need not say anything to 
criminate himself, a confession made in such ——s may be proved by the State 
on the subsequent trial ofsuch person charged with the crime. — Jackson v. State, 
Sup. Ct. Ohio, Ohio L. J., April 7, 1883. 


— Murder — Issue of insanity — Constitutional objection — Instructions. — There is 
no constitutional objection to the statute which requires the accused to plead in- 
sanity at the time of the commission of the offence charged, as a separate defence to 
the information, together with the plea of not guilty; nor that it requires the jury 
to dispose of the plea of insanity by a verdict thereon before the trial shall proceed 
upon the plea of not guilty. The following instructions were given the jury upon 
the trial of the issue of insanity: “If the defendant, at the time of killing, was 
sufficiently sane to deliberate and premeditate a design to effect the death of Dr. 
Hogle, then he was sane within the spirit and meaning of the law applicable to this 
case, although he may have been in truth, subject at the time, to insane delusions 
on other subjects.” * * * “If he had sufficient power of mind and will to de- 
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liberate and premeditate a design to effect the death of Dr. Hogle, then you should 
find that he was sane.” Held, that these instructions, unexplained, were clearly er- 
roneous, for the reason that they set up as an absolute test of sanity, the power to de- 
liberate, premeditate and design.— Bennett v. State, Sup. Ct. Wis., Wis. Leg. N., 
March 8, 1883; N. W. Rep., February 24; March 3, 1883. 


— Construction of statutes. — Where an act is made punishable by fine and impris- 
onment, the words in which the offence is defined and punishment described must 
be strictly construed, whether they are found in a statute, or an ordinance, or by 
law. General words, following particular and specific words, must, as a general 
rule, be confined to things of the same kind as those specified. —Schultz v. Incorpo- 


rated village of Cambridge, Sup. Ct. Ohio, Cin, L. Bul., March 12, 1883; Ohio L. J., 
March 10, 1883. 


— Bigamy — Divorce — Remarriage in same State. — A person against whom a de- 
cree of divorce for adultery has Bea obtained, is guilty of bigamy if he marries 
again in this State in violation of the prohibition in the decree. — People v. Faber, 
Ct. App. N. Y., Daily Reg., April 24, 1883. 


—— Perjury — Requisites of indictment.—In an indictment for perjury, the alleged 
false statement being in writing, it is not required to set such out in the indictment 
in haecverba, Itis sufficient to set out the alleged false mattersubstantially. Only 
the alleged false portion of the instrument sworn to, need be set out in the indict- 
ment. An indictment which contains, as the assignment of perjury, simply a gen- 
eral averment that the several alleged false statements as set out in the indictment 
are each and all false, without negativing them in detail, and without stating the 


truth in regard to each, is sufficient. — Gabrielsky v. State, Ct. App. Texas; Texas 
L. Rev., March 6, 1883. 


—— Conviction in county court — Bar to subsequent indictment.— A conviction of an 
assault and battery with a stick, under a prosecution in the county court, is a bar 
to a subsequent indictment for an assault and battery with a stick with intent to 
murder, committed on the same person, and being the same assault. — Moore v. 
State, Sup. Ct. Ala., Ala. L. J., March, 1883; Rep., April 4, 1883, 


—— Sale of liquor by club to members. — The sale of liquor by a club to its members, 
either for use on the premises, or off of them, is not a sale within the meaning of a 
statute prohibiting any person from selling, by retail, intoxicating liquor withouta 
license, — Graff v. Evans, High Ct. of Justice Eng., Am. L. Reg., February, 1883, 

—— Arrest — Seizure of gambling instruments. — A police officer may, without a 
warrant, arrest a person found in the act of gambling, but a warrant directed to the 
“ sheriff or any constable’’ gives a police officer no right to seize gambling imple- 
ments. — People v. Copely, Cir. Ct. Cook Co. IIl.; Crim. L. Mag., March, 1883. 


Damaces. — Wells — Making necessary excavation — Destroying neighboring well. — 
Any one may, for the convenience of himself or the improvement of his property, 
dig a well or make other excavations within his own bounds, and will be subject to 
no claim for damages, although the effect may be to cut off and divert the water 
which finds its way through hidden springs which feed the well or spring of his 
neighbor. But if the proprietor of the land makes his excavations merely to do a 
damage to his neighbor, who has some qualified rights in the spring, there is a 


good 
cause of action. —Chesley v. King, Sup. Jud. Ct. Me., Rep., April 11, 1883; Alb. 
L. J., March 10, 1883. 


—— See ATTACHMENT; MASTER AND SERVANT; NEGLIGENCE. 


Deep. — Of land for educational institution — Condition subsequent. — A condition 
subsequent in a deed will be construed most strongly against the grantor, and a for- 
feiture will not be enforced unless clearly established. In a conveyance to a cor- 

ration there was a condition that the land should be used as a site for a seminary 
uilding, and should revert to the grantors when it should cease to be used for sem- 
inary purposes. The land was so used for several years, but then the seminary 
ceased to be maintained. Ata meeting attended by —_ a minority of the voters of 
the corporation, a resolution was adopted reciting that the seminary had been aban- 
doned as an institution of learning, and empowering the trustees to convey the land 
to a manufacturing corporation. The original grantors thereupon demanded the 
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surrender of the land to them as reversionary owners. The demand was not com- 
plied with, and the land was conveyed in accordance with the resolution, but the 
grantees never took possession of the land, and reconveyed it to the seminary cor- 
poration. Later the buildings were repaired, against the objection of the original 
ntors, who claimed that a forfeiture had occurred, and the school was reopened. 
n an action to recover the land, brought by the original grantors after the reopen- 
ing of the school, it is held, that there was no breach of the condition which worked 
a fo 


rfeiture. — Mills v. Evansville Seminary, Sup. Ct. Wis., N. W. Rep., March 24, 
1883; Wis. Leg. N., March 22, 1883. 


— By one having power of attorney — Want of consideration — Owner’s remedy. — 
If one authorized by power of attorney to sell and convey lands of another, convey 
the same without consideration, the owner of the lands may treat such conveyance 
as a nullity. Such owner has, therefore, an adequate remedy at law by action to 
recover the possession of the lands, and canno{ maintain an equitable action to have 
the grantee in such conveyance declared a trustee, and to enforce a reconveyance. — 


Campbell v. Campbell, Sup. Ct. Wis., N. W. Rep., March 24, 1888; Wis. N., 


—Conveyance to infant —Delivery — When inoperative. —Where a deed in fee-simple 
was made by parents to their child, who was but little more than four months old, 
conveying to such child certain town lots, which were never delivered to the grantee, 
and, considering the immature age of the grantee, it was perhaps impossible to 
have made such a delivery, and unnecessary that it should be made; he/d, that the 

ntors in such deed should do some act manifesting an intention to deliver the 
eed and make it effective; and where such a deed was never recorded or published, 
or in any way, by either of the parents, or ever after, alluded to in such way as 
to show that they or either of them considered it a consummated transaction, the 


deed is an inoperative conveyance. — Ireland v. Geraghty, U. 8. Cir. Ct. N. D. IIl., 
Fed. Rep., March 13, 1883. 


—— Construction of. — Deed of sale conveying the timber on certain land, in which 
it was agreed and understood “ that the timber transferred should be removed within” 
the time named therein; construed and held, that the legal effect of the instrument 
was to convey all the trees and timber designated which should be removed within 
the time prescribed, and that such as remained thereafter should belong to the 
grantor or his grantee of the premises, and that no action would lie against such 
grantee for detention of any timber except what had been cut before the expiration 
of the time named in said instrument. — Golden v. Glock, Sup. Ct. Wis., N. W. 
Rep., March 10, 1883; Wis. Leg. N., March 1, 1883. 


— Construction of — Conveyance of — Mining rights.—The granting clause in a 
deed was as fellow: “The first party has agreed to sell and does hereby,give, grant, 
bargain, sell and convey” unto the second party, their heirs and assigns, ‘all the 
stone coal lying and being in, under and upon certain premises,” in consideration 
of thirty cents per ton on all coal when mined, and the second party bound them- 
selves to mine at least 3,000 tons annually. It was also stipulated that the second 

arty ‘shall have the right to abandon the contract at any time when they shall 
etermine, in their judgment, that said coal, in quantity, quality, and condition, 
is no longer minable with economy and profit.’ Held, all minable coal in place 
aya absolutely to the grantees. Aftersuch conveyance no interest in the mina- 
le coal remained in the grantor subject to be mor dasland. A mortgage 
upon the remaining interest of the grantor in the land did not cover the purchase- 
money due, or to become due, from the purchasers of the coal. — Edwards v. Me- 
ae Sup. Ct. Ohio, Cin. L. Bul., April 23, 18883; Ohio L. J., April 21, 


—— Acknowledgment. — An acknowledgment to a deed of conveyance need not be in 
the exact words of the statute, if the meaning intended to be conveyed is clearly 
expressed. — Spitznagle v. Vanhessch, Sup. Ct. Neb., Rep., April 18, 1883. 

—— See HusBanpd AND WIFE. 


Divorce. — In foreign State — Status — Alimony. — A judgment of divorce ren- 
dered in another State, if recognized as valid, must be held to destroy the marriage 
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relation or status as to both parties in all places. When a divorce is granted with- 
out notice, in a foreign jurisdiction, the wife residing in this State, and the husband 
owns property in the State in which the wife has inchoate interests, and no pro- 
vision has been made for alimony, a court of equity in this State will entertain a 
= oe alimony out of such property. — Cook v. Cook, Sup. Ct. Wis., Rep., April 
18, 1883. 


EyectMENT. — Parol contracts for the sale of lands — Evidence. — Where an attempt 
is made to set up a parol contract for the sale of land against a father by one claim- 
ing under the son, the evidence of such contract must be direct, positive, express, 
and unambiguous. — Edwards v. Morgan, Sup. Ct. Pa., Leg. Int., March 2, 1883, 


—— Partnership property. — An action of ejectment cannot be maintained by the 
vendee of a partner’s interest in the firm, where the real estate in question is part 
— assets of the firm. — Du Breg v. Albert, Sup. Ct. Pa., Pittsb. L. J., April 25, 
1883. 


Execrion. — Fraud — Inducements to locate county seat. — Inducements offered b 
one town over another to secure the placing there of the county seat will not inval- 
idate because of fraud an election held to determine the locality of the county 
seat. — State v. Etling, Sup. Ct. Kan., Rep., March 21, 1883. 


EMINENT Domain. — Gas and water companies — Damages — Consequential dam- 
ages — Riparian rights. — A gas and water company was authorized by its charter 
to take the necessary land for its purposes, but was required to ** make compensa- 
tion for damage done:” held, that it was liable both for consequential and direct 
damages. A party whose land is taken by virtue of the right of eminent domain is 
not bound to move the buildings erected on the land taken. Hence the cost of re- 
moving such buildings is not a proper standard upon which to base the damages 
which he sustains. A gas and water company may take land and erect a reservoir 
thereon, and may inclose the reservoir and prevent the land-owner and every one 
else from having access thereto and using the water therein. The owner of land, 
part of which is taken for the construction of said reservoir, has none of the rights 
ot a riparian owner in regard thereto. — Finn v. Providence Gas and Water Com- 
pany, Sup. Ct. Pa., Week. N. C., April 19, 1883; Pittsb. L. J., April 11, 1883. 


— Canal company — Charter — Easement — Assessment of damages — Injunc- 
tion. — Where a canal company is by the terms of its charter authorized to take and 
use land for the purpose of a canal, it acquires a op of way for that single purpose 
only, and when the canal is abandoned the use and occupation of the land revert to 
the owner of the fee; and the canal property and franchises being sold to a rail- 
road company by order of court: Aeld, that said last named company could not 
construct its tracks on the right of way acquired by the canal company without 
making compensation to the owner of the land. — Pittsburg and Lake Erie,R. R. 
v. Bruce, Sup. Ct. Pa., Week. N. C., March 29, 1883. 


—— See OWNERS, 


Equity.— Specific performance — Voluntary agreement — Possession — Improve- 
ments. — Specific performance will not be decreed of a voluntary agreement, or 
gratuitous promise, except the possession of lands has been given for a good con- 
sitleration and valuable improvements made relying on the possession, nor will a 
bill in equity for the specific performance of a contract be retained to give com- 
plainant a verdict for compensation for services upona guantum meruit. — Studor, 
Adumr. v. Seyer, Sup, Ct. Ga., Rep., March 7, 1883. 


—— Chose in action— Right of assignee. —If an assignee of a chose in action is un- 
able to assert in a court of law the legal right of the assignor, which in equity is 
vested in him, then the jurisdiction of a court of chancery may be invoked, but 
when the equitable title is not involved in the litigation, and the remedy is sought 
merely for the purpose of enforcing the legal right of his assignor, there is no 
ground for an appeal to equity, because by an action at law in the name of the as- 
signor, the disputed right may be perfectly vindicated. — Haywood v. Andrews, 
Supt. Ct. U. S., Wash. L. Rep., March 3, 1883. 


—— Equity jurisdiction — Specific performanze — Unilateral contract. — Specific 
performance of a contract to deliver mining stocks of an uncertain value, will be 
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enforced in equity — there not being an adequate and clear remedy at law. A 
contract which is only binding upon one party thereto until the performance of 
some uct by the other party, may be revoked at any time prior to the performance 
of the condition; but after condition performed it becomes binding and enforce- 
able. Objeetion to jurisdiction on the ground of want of mutuality of remedy 
must be made in the court below. It comes too late when first made in court of 
review. o _ v. Houghton, Sup. Ct. Col., Leg. Adv., April 3, 1883; Col. L. Rep., 
March, 


— Powers of chancellor — Contract — False representations. — A chancellor may 
refuse to enforce the execution of a contract on the ground of improvidence, sur- 
prise or hardship; but should rescind a contract only for fraud, illegality or mis- 


take. If an agent of the vendor attempt to impose on the vendee by representa- 
tions which he ought to have known to be false, and which he did not know to be 
true, and the vendee fulsely state the object of his purchase, in order to get a better 
bargain, neither of the parties act fairly, and a chancellor should refuse to interfere 
either to execute or rescind the contract, but should leave the — to any legul 
remedies they may have.—Lynch’s App., Sup. Ct. Pa., 

1883. 


an. B., April 28, 


— See LANDLORD{AND TENANT. 


Evipence. — Construction of written instrument. — When the language of a written 
instrument is equivocal, the intention of the parties, as evinced by the whole trans- 
action and attending circumstances, is the true criterion in determining whether 
such instrument constitutes a conditional sale, a conveyance or a mortgage. — 
Rockwell v. Humphrey, Sup. Ct. Wis., Wis. Leg. N., April 19, 1883. 


— Private writing — How proved.— When a private writing is not directly in 
issue, but comes incidentally in question, its execution may be proved by any com- 
tent testimony, without calling the subscribing witness. — Kitchen v. Smith, 

up. Ct. Pa., Pittsb. L. J., May 2, 1883; Week. N. C., April 5, 1883. 


—- Physician — Testimony. — A physician called to visit a patient cannot be al- 
lowed to disclose information acquired by him professionally, whether the same be 
obtained from the patient orally, or by signs, or other observation. — Gartside v. 
Conn. Mut. Life Ins. Co., Sup. Ct. Mo., Rep., April 18, 1883; Den. L. J., April 
10, 1883; Cent. L. J., March 30, 1883. 


— Destruction of deed — Contents, how proved. —— Where the existence of the orig- 
inal deed was proved, and its subsequent destruction by fire was also distinctly 
proved, it is competent for the party relying upon it to prove its contents. Where 
the witnesses to the deed were shown to be dead, the method pointed out by law to 
establish the execution of the deed was by proof of the handwriting of the wit- 
nesses to the deed, and where there is more than one witness, proof of the hand- 
writing of one is sufficient. Where copies of depositions are offered in evidence, 
it is not necessary to retake the depositions, nor to prove the death of the witnesses 
or their incapacity to testify, where the copy of the deposition was by consent sub- 
stituted for the original, which was proved to have been destroyed by fire; and, be- 
ing admitted to be a true copy, it was properly receivable in evidence. In tracing 
titles identity of names is prima facie evidence of identity of persons, and where 
there is no proof to rebut the prema facie presumption raised by the identity of 
names in the patent and deed offered in evidence, it will deemed sufficient proof of 
identity. — Stebbins v. Duncan, Sup. Ct. U. S., Sup. Ct. Rep. Vol. IL, pt. 5. ; 


— Medical expert — Cross-examination of. —It is not a valid objection to the testi- 
mony of a medical expert that he has but little knowledge on the subject upon 
which he is examined except that derived from books, as he is entitled to speak 
from the accepted facts of medical science. It is not proper, on cross-examination, 
to ask a medical expert if he is acquainted with a certain book, and, calling his 
attention to a certain paragraph, ask a question in the language of the book, and 
thus indirectly introduce such — in evidence. — Marshall v. Brown, Sup. Ct. 
Mich., Ch. Leg. N., March 24, 1883; N. W. Rep., March 17, 1883. 


—— Burden of proof to show contract to pay interest on interest. — Consideration 
promise.—In a suit where plaintiff seeks to recover interest on interest aiter 
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due, the burden of proof is upon him to prove a promise to pay such interest, for 
a consideration deemed valuable in law, and an acceptance of such promise, either 
actual or constructive. Where forbearance is relied on as the consideration of a 
promise, the proof must show more than that it was followed by forbearance. It 
must appear that time was actually given, and that the forbearance thus accorded was 
in we of the request. — Edgerton v. Weaver, Sup. Ct. Ill., Leg. Adv., March 
27, 1883. 


—— Declarations of vendor after sale not admissible. — Declarations of the vendor, 
or assignor made subsequently to the transfer of property by him are not admissi- 


ble in evidence for the — of impeaching such transfer. — Corbett v. O’Neal, 
Sup. Ct. D. C., Wash. p-, April 14, 1 


—— Testimony of defendant of arrangement with plaintiff's agent since deceased — 
Declarations of agent.— The testimony of a defendant that he had made a settle- 
ment of the matters in controversy with plaintiff’s agent, since deceased, is inad- 
missible, and the fact that a deposition of such deceased agent, which had been 
taken on the part of plaintiff to be used on the trial, has been put in evidence by 
the defendant, does not render the latter competent to testify as to his transactions 
with such agent referred to in the deposition. Evidence of the declarations of an 
agent, made after the completion of a contract negotiated by him, is inadmissible 
to show the terms of such contract.— McIndoe v. .Clarke, Sup. Ct. Wis., Wis. 
Leg. N., March 8, 1883; N. W. Rep., March 10, 1883. 


——See Contract; Crimmyat Law; Maticrous ProsEcuTion. 
Execution SaLe.—See WILLs. 


Execurtors. — Liability of. — The complaint alleged and the testimony showed that 
C. Bainbridge Smith received, in July, 1878, for Mrs. Harriet E. Christy, over 
$30,000; that a cause of action existed in her favor oe him for over $20,000; 
and that when William A. Keteltas, on the death of Mrs. Christy, in June, 1870, 
undertook the office of executor of her will, he had notice of the claim against 

Smith as valid and subsisting. Keteltas died in July, 1876, and this action was 

begun in June, 1878. Held, that Keteltas, having taken no steps to reduce the 

debt to his possession as part of the assets of the estate which he represented, and 
having allowed time to run in favor of the debtor, he became liable as for a de- 
vastavit and his estate should make good the loss. — Harrington v, Keteltas, Ct. 

App. N. Y., Daily Reg., April 18, 1883. 


—— Covenant — Ground-rent — Testamentary trustees — Possession. — Where a tes- 
tator by his will vests in his executors and testamentary trustees a power of sale of 
certain lands subject to a ground-rent, and said executors and trustees accept the 
trust, prove the will, pay taxes, and make partial payments of ground-rent, they 
will be deemed to have taken such possession of the land that an action of covenant 
may be maintained against them for arrears of said rent accruing during their pos- 
session, wherein the judgment is not to be confined to the land out of which the 
rent issues. — New Kumet v. Davidson, Sup. Ct. Pa., Week. N. C., April 5, 1883. 


FrperaL Courts.—Jurisdiction to compel State officers to perform ministerial 
duties.—The Federal court, when a State cannot be sued, cannot set up its juris- 
diction over the officers in charge of the public moneys, so as to control them as 
against the political power in their administration of the finances of the State. — 
State of La. v. Jumel, Sup. Ct. U. S., Int. Rev. Rec., April 2, 1883. 


——See JURISDICTION. 


Fixtures. — Removal of — Refusal by owner to permit — Trover.—A tenant for 
years who erects fixtures for the benefit of his business yd at any time durin 
the term, remove them from the premises, but cannot after expiration thereof, 
unless he remain in possession and hold over so as to create an implied renewal of 
the lease. The refusal of the owner of the premises, after he has taken posses- 
sion thereof, to permit the former tenants to remove fixtures, which they have at- 
tached to the premises during the term, does not enable the latter to maintain 
trover against the owner of the freehold. — Darrah v. Baird, Sup. Ct. Pa., Leg. 
Int., March 23, 1883; Rep., February 21, 1883. 


—— See Lessor-LEsskE. 
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Pusu — release from plaintiff in absence of attorney. — After plaintiff 
had commenced her action against a railroad company to recover damages for 
personal injuries, and had employed counsel to protect her rights, the agent of 
the company obtained a release from her in the absence of her counsel, and when 
she had no proper adviser. The execution of the release was urged upon her by 
her attending physician, acting on behalf of the company, when she desired a 
postponement until she could consult her counsel. She was uninformed as to the 
amount of charges her attorneys would be entitled to demand for their services, 
and defendant’s agent represented that the company would probably defeat her in 
the action, and, if it did not, her counsel would pro 9! absorb whatever damages 
she might recover after an uncertain and prolonged litigation. Held, that the 
jury were justified in finding that the release was a fraud upon the plaintiff. — 
Bussain v. Milwaukee, L. 8. and W. R. Co., Sup.’Ct. Wis., te Adv., February 


, 1883. 


— Fraudulent Converance — Assignment — Parties.— A tripartite agreement was 
made between dei: ‘ant and D. and C., who claimed liens on certain personal 
property owned .. |*fondant. By the instrument it was agreed that the title 
should vest ind. * «.", free of all liens held thereon by the other parties to the 
agreement; they » »» executed a bill of sale to defendant of the property. Plain- 
ta, as assignee in bankruptcy, filed his bill to set aside the transfer as fraudulent. 
Held, that D. and C. were necessary and indispensable parties, without whose 

nce the court could not proceed toa decree. —Judson v. Courier Company, 
tr. S. Cir. Ct. 8. D. N. Y., Rep., March 21, 1883. 


— Fraudulent Conveyance — Trustee becoming owner of trust estate —Validity of 
transaction. — Where one executes a conveyance for the purpose of hindering, 
delaying or defrauding creditors, a court of equity will not compel a re-convey- 
ance in an action by the grantor against his grantee. The heir at law of the 
grantor is generally in no better position than his ancestor in reference to such 
property. A trusteé can not become the owner of the trust estate, while such 
trustee, except where it is clear that the cestui que trust intended that the trustee 
should buy, and the transaction is beyond suspicion, and the burden is on the 
trustee to establish the latter fact.— Lathrop v. Pollard, Sup. Ct. Col., Den. L. J., 
April 3, 1883. 


— See ELEcTION. 
GARNISHMENT. — See ASSIGNMENT; ATTACHMENT. 


HusBaNnD AND WIFE. — Conveyance to— Effect of. — When land is granted to hus- 
band and wife, and their heirs and assigns, they do not take by moieties, but are 
seized of the entirety; the survivor takes the whole, and during their joint lives 
neither can alien so as to bind the other. After the death of the party named as 
the wife in a deed to husband and wife and their heirs, a conveyancé by the hus- 
band conveys the whole estate, and the heirs of the wife cannot show by parol evi- 
dence, in an action of ejectment against the grantee of the husband, that in fact 
the parties were not husband and wife, and that they were tenants in common. — 
Jacobs v. Miller, Sup. Ct. Mich., N. W. Rep., March 17, 1883. 


— Cohabitation — Proof v1 — Marriage. — Where, in an action ofejectment brought 
by the alleged widow and two children of H.,— a native of the United States, who 


went to England in the spring of 1871 and died there in 1874, intestate, — the right 
of infant plaintiffs to recover depended upon the question of the marriage of their 
mother, an English subject, with their father H., and an intention of marriage be- 
tween the parties was shown, followed by cohabitation from May, 1871, to the death 
of H., and it appeared that he introduced her as his wife, and that their life in Eng- 
land was the ordinary family life of persons ago 4 married, the cohabitation hav- 


ing commenced in England, the presumption is that area = was contracted in 
accordance with the requirements of the English law. Butas defendants introduced 
evidence establishing the commencement of an illicit intercourse between these 
two persons in England ped to May, 1871, which did not commence with a mar- 
riage valid by the English law, and there being no proof of a subsequent marriage 
in England, the presumption of marriage raised in the first instance by proof of 
habit and repute was rebutted. Yet, as it appeared that in June, 1871, while Mr. 
and Mrs. H. were in Paris, he introduced her there as his wife, and in absence of 
proof as to the marriage law of France, it may be assumed that there, the mutual 
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consent of parties to assume the relation of husband and wife, followed by cohabit- 
ation, constitutes marriage, the jury were authorized to find that in France the 
requisite consents were interchanged and that the*parties then and there became 


husband and wife.—Hynes v. McDermott, Ct. App. N. Y., Daily Reg., 
March 22, 1883. 


—— Separation — Necessaries. —If husband and wife separate by mutual agreement’ 
and she covenants, for an amount to be paid by him, not to purchase on his credit, 
he is not necessarily liable for her necessaries merely because the sum paid by him 
was not adequate to her wants, she not having made any claim for support, or offered 
to return; since his consent to her living separate and apart was based upon her 


covenant to support herself. — Alley v. Winn, Sup. Jud. Ct. Mass., Rep., February 
21, 1883. 


—— Post-nuptial agreement — Dower — Estoppel. — A post-nuptial agreement be- 
tween husband and wife, in which they mutually agree to renounce all right of 
property, to which they are or oa | be entitled, by marriage, isinvalid. A convey- 
ance by which a wife transfers to her husband an interest, future or contingent, in 
land, even though he conveys land to her in consideration, equity will annul at the 
instance of either. The wife cannot divest herself of dower unless the husband has 
divested himself of the fee, but she may be estopped to claim dower, having re- 
scinded its equivalent by will or deed. — Newby v. Cox, Ct. App. Ky., Ky. L. 
Rep., April, 1883. ae 


— Action for assault upon — Loss of consortium. — A husband may maintain an 
action for a criminal assault upon his wife, without proof of an actual loss of her 
service. Loss of her consortium is sufficient, i.e.,loss of her conjugal fellowship, 
company, co-operation, and aid in every conjugal relation. — Bigaouette v. Paulet, 
Sup. Jud. Ct. Mass., Rep., April 18, 1883. 


—— Husband’s liability for wife’s ante-nuptial debts — Counsel Sees in former 
divorce proceedings. — A husband is not liable for the fee which his wife promised 
to pay her attorney for obtaining for her a divorce from her former husband, notwith- 
standing she renewed her promise to pay after her divorce was granted, and before 
hersecond marriage. Her first promise, made while she was a married woman, was 
void, and her second promise though she was a feme sole, was based on a mere moral 
obligation, which cannot be enforced without some previous legal liability to sup- 
a it.— Musick v. Dodson, Sup. Ct. Mo., Ohio L, J., April 21, 1883; Ch. Leg 
N., March 31, 1883; Cent. L. J., March 23, 1883. . 


—— Ante-nuptial contracts -- Widow’s exemption. — A widower of fifty-seven years 
of age entered into an ante-nuptial contract with a destitute widow of sixty-three, 
whereby the latter, in consideration of a good and comfortable support during her 
life and a decent Christian burial, agreed to release all claim in and to her intended 
husband’s estate. Held, that the contract was upon a sufficient consideration, and 
that on the husband’s death the widow was accordingly not entitled to $300 exemp- 
tion. — Ludwig’s App., Sup. Ct. Pa., Week. N. C., March 29, 1883, 


—— Conveyance to third party for benefit of wife — Validity of.— A conveyance to 
a third party, who gave no consideration therefor, but took the title in trust for the 
wife of the grantor, and a conveyance from such third party to the wife of such 
vendor, is no evidence of fraud. here a wife had made advances to her husband 
from time to time by way of loan and not of gift, the subsequent conveyance of 
land through a third person to her in repayment of such loans, and not made with 
the pots of hindering, delaying, or defrauding creditors, but to satisfy his eguit- 
able obligation to his wife, is not a voluntary conveyance, and is valid against his 
creditors. — Metsker v. Bonebrake, Sup. Ct. U. S., Sup. Ct. Rep., Vol. IL, pt. 5. 


—See AcTION. 


IysunctTion. — Undertaking — Damages — Counsel fees. —In a suit upon an under- 
taking given upon the issuance of an injunction ordered, reasonable and necessary 
counsel fees, expended in obtaining a dissolution of the injunction, are allowable 
as damages; but fees paid in obtaining a final judgment in the action are not 

proper charges. — Porter v. Hopkins, Sup. Ct. Cal., Rep., April 4, 1883. 


| 
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—— Want of notice — Motion to dissolve — Rights of board of trade, being a pri- 
vate corporation. — Where an injunction has been issued without notice te defend- 
ant, a motion to dissolve mgy be made by defendant without waiting to put in an 
answer. The Chicago Board of Trade is a private corporation and is not under 
any public duty or lesion to admit persons not members upon its Exchange to 
report prices. It is no part of the corporate business of a telegraph company 
which it is obliged to perform for the public to collect market reports. — Metro- 

vlitan Grain and Stock Exchange v. Chicago Board of Trade, U.S. Cir. Ct. N. D. 
lL, Ch. Leg. N., March 17, 1888; Rep., April 11, 1883. e 

— Contracts of artists — Breach —For feiture—Rescission—Liquidated damages.— 
Where’ a contract for the exclusive services of an opera singer provided for the 
forfeiture of a week’s saliry or the termination of the engagement at the man- 
ager’s option, without debarring him from enforcing the contract as he might see 
fit; Aeld, that this clause was not a provision for liquidating damages, that an 
injunction should issue to restrain a threatened violation of the contract. An in- 
junction should not be permitted to be used as a means of indirectly enforcing the 
collection of a disputed claim; a condition to that effect may be imposed in 
granting or continuing the injunction. —McCaull v Braham, U. 8S. Cir. Ct. S. D. 
N. Y., Rep., April 18, 1883. 

— Corporation — Lease — Injunction by stockholder — Preliminary steps.— In asuit 
by a stockholder of a corporation to set aside a lease of the property and franchise of 
the corporation, upon an application for an injunction to restrain the lessee from 
disposing of the property acquired under the lease, the stockholder must show 
that he has endeavored to secure such action as he desires on the part of the di- 
rectors of the corporation, or such action of the stockholders as upon his theory of 
the transaction they ought to take. — Bill v. West. Un. Tel. Co., U.S. Cir. Ct. S. 
D. N. Y.,{Rep., April 18, 1883. 

—— Property in musical composition — New orchestration by unauthorized person. — 
The publication of an oratorio, by the composer, in book form with the score for 
the piano, the vocal parts and marginal references to the particular instruments to 
be employed in its performance, with full orchestral accompaniment, does not 


give the right toa person unauthorized by the composer to perform the oratorio as 
set for an orchestra. In such case, a new orchestration by such unauthorized per- 
son is an infringement of the composer’s rights, and where such person has issued 
advertisements that the work in its entirety is to be performed by the composer 
for the first time in the city of B., and has peioetes a performance by the com- 


ser’s assigns, an injunction will be granted. —T 
p. Mass., Am. L. Rec., March, 1883. 

— Powers'‘of the Chicago Board of Trade. — Held, that a bill for an injunction will 
not lie to restrain the Chicago Board of Trade from proceeding to = & member, 
and suspend or expel him from the privilege of a member of the board. — Wright 
v. Board of Trade, Sup. Ct. Ill., Ch. Leg. N., March 31, 1883. 

— Jurisdiction to enjoin board of supervisors from passing an ordinance —Void 
ordinance — Irreparable injury.— The courts have jurisdiction to enjoin the 
board of supervisors of a municipal corporation from passing an ordinance which 
is not within the scope of their powers, where the passage of such ordinance 
would work an irreparable injury; and where a proper bill is presented, the Cir- 
cuit Court of the United States, or a judge thereof, is authorized by statute to 
issue a restraining order to preserve the rights of the parties in statu quo until the 
questions as to the right of the complainant to an injunction can be fully heard 
and determined. But where an ordinance would be void for want of authority to 
pass it, yet if irreparable injury would result from its mere passage, or where 
there is the physical power to execute the void ordinance, notwithstanding its in- 
validity, by means of the instrumentalities provided, and the only adequate re- 
medy against an irreparable injury arising from its actual enforcement after its 

assage is an injunction, the court may enjoin the nw of the ordinance. — 
os ha 3 ater Works v. Bartlett, U. S. Cir. Ct. D. Cal., Pac. Coast L. J., 
arch 31, 1883. 


— Against State officials — Taxes to pay bonds. — An injunction cannot be granted 
to restrain the officers of a State from paying out any moneys of the State raised 
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by taxation, on the ground that the said moneys had been specifically pledged to 
the payment of the complainant’s claims, which rested upon the A and in- 
terest coupons of the State. Such officers are not trustees of the bondholders, 
and no contract relations exist between them and the holders of the State bonds. — 
ag ex. rel. Elliott v. Jumel, Elliott v. Wiltz, Sup. Ct. U. 8., Rep., April 11, 


InsuRANCE (Fire). — Insanity — Evidence of — Liability of company — Destruction 
of property by act of assured.— Where the only evidence tending to prove in- 
sanity is the commission of a given crime, such act of itself is not sufficient to 
establish the insanity, and the mere fact that a man commits suicide does not even 
raise a presumption of insanity at the time. It is, however, a fact which, in con- 
nection with other evidence, becomes very pertinent to the issue, especially where 
the suicide is immediately preceded by the murder, or attempted murder, of 
members of the suicide’s family, and the destruction of his property without any 
apparent motive or even provocation. Where there is nothing in the policy to the 
contrary, a fire insurance company is not relieved from liability because the pro- 
perty was burned by the assured while in a state of insanity, nor unless the burnin 
was caused by the voluntary act, assent, procurement, or design of the assured. 
In the absence of fraud or design, a fire insurance company is not relieved from 
liability on its policy by reason of loss by fire through the negligence of the as- 
sured or his servants. — Karow v. Continental Ins. Co., Sup. Ct. Wis., N. W. Rep., 
March 10, 1883; Wis. Leg. N., March 8, 1883; Den. L. J., March 27, 1883; 
Ohio L. J., April 14, 1883; Cent. L. J., March 238, 1883. 


—— Removal of property insured for repairs — Liability of company.— In action to 
recover for the loss of two buggies described as ‘‘ contained ina frame building oceu- 
pied as a livery stable,” but from which they had been temporarily removed, at the 
time of the fire, for repairs; Aeld, in insurance of personal property whose ordin- 
ary use requires it to be moved from place to place, the words defining the situa- 
tion of the property are words of description only, and not of warranty, except 
that the place designated shall continue to be the place of deposit when the pro- 
perty isnot in such use. The warranty is otherwise as to merchandise in a store, 
whose use does not require it to be moved. —- London & L. Fire Ins. Co. v. Graves, 
Ct. App. Ky., Ky. L. Rep., March, 1883; Am. L. Rec., March, 1883. 


—— Reinsurance — Concealment by reinsurer— Marine. — The duty of disclosing 
all facts material to a risk does not differ, in the case of reinsurance, from that of 
original insurance, and may be greater in the former than the latter. Conceal- 
ment, intentional or inadvertent, material to the risk of reinsurance, avoids 
such policy. —Sun Mut. Ins. Co, v. Ocean Ins. Co., Sup. Ct. U. S., Am. L. Rec., 
March, 1883; Ins. L. J., March, 1883. 


—— Removal of property — Construction of policy — Statements of the place in 
which the property is situated, contained in the policy are warranties which must 
be and continue true during the life of the policy. Consequently a removal, un- 
assented to by the insurer, will work a forfeiture. — Lyons v. Prov. Wash. Ins. Co. 
Sup. Ct. R. L, Wis. Leg. N., April 5, 1883; Cent. L. J., March 9, 1888. 


— See MorTGaGE. 


InsurANCE (LiFe). — Life insurance — Assignability of policy by assured — Title of 
beneficiary. —If a person insures his life for the benefit of another, as the bene- 
ficiary in the policy, the title of the beneficiary is vested immediately upon the 
issuing of the policy, and there is no power in the person procuring the insurance 
to defeat that title by assigning or surrendering the policy. Although there is no 
obligation upon the person procuring the insurance, in the absence of covenant to 
that effect, to continue to pay the premiums on such policy, yet if he does so, the 
benefit will accrue to the beneficiary. Declarations and admissions of the insured 
as to the state of his health at the time the insurance was effected, but made four 
or five months thereafter, are not admissible to falsify representations made by him 
in his application for the insurance. But statements made by insured to his 
physician, as to the state of his health at the time they were made, and in reference 
to the cause of his diseased condition, are admissible in evidence. — Valley Mut. 
Life Ins, Co. v. Burke, Sup. Ct. App Va.; Den. L. J., April 17, 1883. 
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— Mutual aid association — Assignment of certificate. — Where the conditions of 
a certificate of membership in a mutual aid association require the approval by 
the association of any assignment made of such certificate, the conditions must be 
fulfilled before the assignment can be of any effect. The mere fact of the assignee 
paying the assessments due upon such a certificate is not sufficient to warrant a 


jury finding in his favor.— Nat. Mut. Aid Assn. v. Lupold, Sup. Ct. Pa., Ins. L. 
J., February, 1883. 


— Death losses — Surrender values — Priority. — Death losses accruing prior to 
the dissolution of a lite insurance company are not entitled to priority of payment 
over claims founded upon the surrender values of running policies, that is, policies 
in force but not matured prior to such dissolution, which became debts of the 


company in consequence thereof. — Relfe v. Columbia Life Ins. Co., Sup. Ct. Mo., 
Rep., April 11, 1883. 


JupGMENT. — Motion to vacate after term — Circumstances arising after judgment. — 
While it is the general rule that, as to all matters that were in issue, or which 
might have been contested at the time judgment was rendered, the court has no 
power to vacate judgment after the expiration of the term at which it was 
rendered; yet as to matters arising after the judgment, or before the judgment, but 
too late to be presented as a defence, the rule is different. Relief in such case may 
be had by motion to vacate or otherwise, as the circumstances may require. In 
this case the judgment of the Superior Court of Cook Co., Illinois, having been re- 
versed and the case remanded for retrial there, proceedings in Colorado, on a 
suit on said judgment will be stayed until final action by the courts of Illinois. — 


Heckling v. Allen, U. 8. Cir. Ct. Dist. Col., Ch. Leg. N., March 3, 1883; Ohio L. J., 
March 24, 1883. 


— Power of attorney to confess — Requisites — Execution. — Under section 2896, 
Rev. Stat. Wis., the ‘instrument authorizing judgment to be confessed ”’ need not 
be distinct from the bond or note; and a warrant of attorney printed in fine type 
under the body of a note, but above the signature, is held, on eeey A power of 
attorney to confess judgment on a note “for such amount as may appear to be un- 
paid thereon,” and to “consent to immediate execution upon such judgment,” 
does not authorize the confession of judgment before the note is due, or for more 
than is actually due upon it. Where judgment is rendered on cognovit, the com- 
plaint, affidavit, answer, and judgment should show whether the debt is due or not, 
and what part, if any, is not due. A warrant of attorney to confess judgment may 
authorize the attorney to consent to the immediate issuance of execution for the 
part of the debt not yet due, but unless such consent is given, in the answer or 
otherwise, execution for that part of the debt is unauthorized and should be set 
aside. — Sloane v. Anderson, Sup. Ct. Wis., Wis. Leg. N., March 1833; N. W. 
Rep., March 10, 1883; Ch. Leg. N., March 17, 1883. 


— Judgment of justice of the peace — Filing transcript thereof in Circuit Court — 
Its effect — Subsequent suit on justice’s judgment — Payment to Clerk of Circuit 
Court. — The filling of a transcript of a judgment recovered before a justice of the 
peace, in the office of the clerk of the Circuit Court, does not merge the justice’s 
judgment into that of the Circuit Court. The clerk of the Circuit Court not being 
a collecting officer at common law or by statute, the payment of a judgment to him 
is not a satisfaction thereof, and he will have no authority on such payment to 
enter a satisfaction upon the record, and if he does it is void. — Seymour v. Haines, 
Sup. Ct. Ill., Den. L. J., April 8, 1883. 


— Transfer of judgment during pendency of pay to open original judgment 
ien 


to let in a defence — Effect as to lien. — The of a judgment is neither destroyed 

nor affected by an order of court opening the judgment for the purpose of lettin 

the defendant into a defence. Where, pending such ————- the judgment is 

transferred to another county by exemplification of the record, the lien of the 

judgment is not lost or affected by the proceedings to ~~ it in the original court 
u 


in which it is entered. — Kittanning Ins. Co. v. Scott, Sup. Ct. Pa., Week. N. C., 
April 26, 1883. 


— Void as to part of defendants void as to all.— When a judgment of one State 
is void in another State and it is admitted to be void as to some of the defendants, 
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no recovery can be had as to the rest. The judgment is an entirety and cannot be 
reversed. — Hanley v. Donoghue, Ct. App. Md., Ohio L. J., April 21, 1883. 


Jurispiction.— U. S. Supreme Court — Appeal.—On appeal to the Federal 
Supreme Court in cases where the entire matter in dispute in the suit ex- 
ceeds in value the jurisdictional limit of $5,000, if there are several distinct and 
separate interests in that sum belonging to distinct parties, and constituting dis- 
tinct causes of action, although actually united in one suit and growing out of the 
same transaction, the court has ne jurisdiction. — Town of Elgin, v. Marshall, 
Sup. Ct. U. S., Ch. Leg. N., March 3, 1883; Alb. L. J., March 8, 1883. 


Appeal — State court.— The Supreme Court of the U.S. has no jurisdiction 
of an appeal from a State court by parties against whom an execution had issued 
to dispossess them from lands at the instance of a national bank, which had pur- 
chased the land from one of the parties to the suit, the defence being that the bank 
had no right to acquire the lands; that what was done between the two banks had 
no effect on the title of the parties in possession. — Miller v. National Bank, Sup. - 
Ct. U. S., Ch. Leg. N., March 3, 1883. 


—— Limitation in amount — Interest accumulating pending suit.— The amount 
named as the statutory limitation of the jurisdiction of a court means the amount 
due, or the value of property sought to be recovered at the time the action is 
brought; and in an action to recover money where the principal sum draws inter- 
est, if the amount due when the action is begun, including interest, does not ex- 
ceed its jurisdiction, the accumulation of interest during the pendency of the suit 
will not oust such jurisdiction. — Denver Brick Mfg. Co. v. McAllister, Sup. Ct. 
Col., Rep., April 4, 1883. 


—— Enlargement of — Pending cases — Retrospective statutes — Statutes which are 
remedial will be given a retrospective effect, unless they direct to the contrary. 
Where, therefore, an act of Congress enlarges the jurisdiction of the Circuit Court, 
it will be construed to apply to cases pending and undetermined at the passage of 
the act, unless excluded by its terms or necessary implication from the language of 


the act.— Larkin v. Saffarans, U. S. Cir. Ct. W. D. Tenn., Fed. Rep., March 30, 
1883. 


—— Federal — Citizenship — Act of 1875— Assignment of chose in action — Sta- 
tute. — The assignee of a chose in action which is not assignable under the 
law of the State where the cause of action arose, under the act of Congress of 
1875, cannot sue in the Federal court by reason of his citizenship; the court has no 
jurisdiction of the suit.— Northern Ins. Co. v. St. Louis and San Francisco Ry. 
Co., U: S. Cir. Ct., E. D. Mo., Rep., April 18, 1883. 


Lacues. — See RaiLroaps. 


LANDLORD AND TENANT. — Estoppel — Possessory right to land. —In an action by 
a landlord to recover the possession of land, the tenant and those claiming under 
him cannot deny the landlord’s possessory right to the premises; but in ejectment, 
when the landlord claims the fee-simple, the tenant, although estopped from = 
ing the landlord’s possessory right, may litigate the title.—Jochim v. Tibbells, 
Sup. Ct. Mich., Rep., March 7, 1883. 


—— Injury to business of tenant — Damages. —In an action by a tenant against his 
landlord, to recover for injury to his business by executing a written license to oc- 
cupy a “reasonable” part of the leased premises for the purpose of erecting an 
elevator, it is error to admit evidence that a certain area was marked out as the space 
to be occupied in doing the necessary work. A tenant who holds over after the 
expiration of his lease, although the premises are not in a proper condition by rea- 
son of the acts of the landlord in making alterations under a written license, is 
obliged to put up with the condition of the premises, and cannot recover 4 a 
for injury to his tt se by reason of such acts. —Ives v. Williams, Sup. Ct. Mich., 
N. W. Rep., March 17, 1883. 


Lessor-Lessxe.— Coal lands — Tenant’s fixtures. — Where, under a lease of coal 
lands, the lessor reserves the option of buying the tenant’s fixtures at the end of 
the term, such option will not give the lessor any title to the fixtures as against ex- 
ecution creditors, until the same are appraised and accepted. — Seitzinger v. Mars- 

« den, Sup. Ct. Pa., Pittsb. L. J., March 7, 1883. 
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Lise. — Instructions — Privileged article.—In an action for libel, the ju in- 
structed the jury that a portion of the article complained of was privileged, but 
permitted them to consider it with the rest in deciding, from its general spirit, 
whether that part which was left to their consideration was malicious. Held, error. 
It is a matter of privilege to call public attention to the act of a judicial officer in 
ordering a person into confinement without a charge against him, or in requiring 
bail in an amount which, considering the prisoner’s probable means and position in 
life, he is unable to pay; these are violations of the most important guarantees of 
constitutional freedom, and are matters of public concern. — Miner v. Post and 
Tribune Co., Sup. Ct. Mich., Am. L. Rec., March, 1883. 


Lien (Mecuanic’s). — Publication— Order of initials in name.—In an action 
for the foreclosure of a mechanic’s lien notice was given by publication, and the 
name published as the name of one of the defendants was “ P. T. B. Hopkins,” 
the true order of the initials of her Christian name being “ T. P. B. Hopkins.” 
Held, that this was a substantial defect, and that the decree of foreclosure passed 
was void for want of jurisdiction. — Fanning v. Krapfi, Sup. Ct Iowa, Ohio L. J., 
March 10, 1888; Ch. Leg. N., March 31, 1883. 


— Promissory note given in payment — Waiver of lien. — Where a promissory 
note is given and received in payment of a mechanic’s claim for materials fur- 
nished and work done in erecting « house under a contract with the owner, the 
lien of the mechanic is waived. — Crooks v. Finney, Sup. Ct. Ohio, Ohio L. J., 
April 7, 1883. 

Limitations. — See RemovaL or Causes; Trusts. 


Maticious Prosecution. — Evidence — Motives of parties. — In an action for mali- 
cious prosecution evidence that the defendant, in suing out the warrant, acted un- 
der the advice of a magistrate, police officer or other layman, is not admissible. 
Nor will the declaration of the defendant, post litem motam, be admissible in his 
defence. Plaintiff, for the purpose of showing the want of proper cause may 
show that, prior to his arrest, he was a man of good character and reputation in 
the community in which he resided, and that the defendant knew this. In an ac- 
tion for malicious prosecution defendant may testify as to his motive and that he 
was not actuated by any malice or ill will in instituting or — on the pro- 


alias v. Henrich, Sup. Ct. D. C., Wash. L. Rep., February 24, 
1883. 


Manpamus. — To State officers to levy, collect, and disburse taxes. — Mandamus will 
not lie to compel the officers of a State to perform their political duties. The levy, 
collection, and disbursement of taxes are duties pertaining to the executive power 
of a State, and the judicial power has no authority to control the officers of a State 


in this behalf. —State ex rel. Elliott v. Jumel, Elliott v. Wiltz, Syp. Ct. U.S., 
Rep., April 11, 1883. 


—— To compel railroads to perform duty of common carrier. — Mandamus will liein 
behalf of the State to compel a railway corporation to exercise its duty of carrier 
and transport goods offered to it for transportation. — People v. N. Y. Cent. and 
Hudson R. R, Co., Sup. Ct. N. Y., Alb. L. J., March 3, 1883. 


—— Judicial discretion — Decree in Circuit Court.— Where the U. S. Circuit Court, on 
appeal from a decree in admiralty, bas jurisdiction to enter a decree against the 
stipulators as well as the claimant, in a suit for collision, pending an appeal to this 
court, a mandamus will not issue from the Supreme Court to vacate such decree 
against the stipulators. — Ex parte Warden, Sup. Ct. U. S., Sup. Ct. Rep., Vol. IL., 
pt. 6. 

—— To compel school directors to admit colored children. — By the act of June 8th, 
1881 (P, L.), it is made unlawful for any school director to make any distinction 
whatever on account of the color of any scholar who may be seeking admission to 
any public school. The court will issue a mandamus against school directors to 
compel them to obey this law. The answer to a mandamus must be plain and 
direct to all the material allegations in the writ. — Kaine v. Commonwealth, Sup. 
Ct. Pa., Leg. Int., April 20, 1883; Week. N. C., April 5, 1883, 


MARRIED WoMAN. — When clearly proven that property purchased during the mar- 
riage was purchased with the separate money of one of the parties, it remains the 


| 
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separate property of the party with whose money it was porters. A married . 
woman is not required to give notice of her title to personal property by record, or 
otherwise, in order to defeat a levy upon it tor the debt of the husband, nor does a 
failure to register her — property under the statute in any way affect the 
title to it. — Schneider v. Fowler, Ct. App. Texas, Texas L, Rev., April 17, 1888. 


Master anp Sxervant.— Negligence — Defects — Promise to repair — Injury. — 
Where a defect in the machinery in use has been brought to the notice of the 
master or his agent in authority, and the servant is informed that the defect will 
be repaired, the latter can recover for injuries suffered by reason of the defect within 
such a period of time after the promise as it would be reasonable to allow for per- 
formance. — Parodi v. Chicago, ML. and St. P. R. Co., U.S. Cir. Ct. D. Minn. Rep., 
March 21, 1883. 


—— Wilful torts — Scope of employment. — A master may be liable for his servant's 
torts, committed in the execution and furtherance of his master’s general orders 
or business, although such tort was wanton and malicious. — Wallace v. Merri- 
mack River Nav., ete., Co., Sup. Jud. Ct. Mass., Rep., March 21, 1883. 


MorrGcaGe. — Foreclosure sale — Setting aside confirmation of insurable inter- 
est. — Where an order confirming a sale, made under a decree of foreclosure, to 
a mortgagee who is a party, is at the sume term vacated und the sale set aside for 
want of notice as required by statute, the insurable interest of the mortgageor in 
manage is the same in the property as if such sale and confirmation had not 
en made. Where a lossto property covered by insurance in favor of the mort- 
gageor occurs after such confirmation and before the order was vacated and the 
sale was set aside, the insurable interest, which the mortgageor in possession had, 
was not divested by such unauthorized sale of confirmation. — Richland Co. Mut. 
Ins. Co. v. Sampson, Sup. Ct. Ohio, Cin. L. Bul., March 12, 1883. 


—— Sale of nominal bond -- Rights of assignee. — A. purchased land in Pennsyl- 
vania and had it conveyed to B. and C., his relatives, for the purpose of prevent- 
ing his wife taking dower in it. B. and C. executed a bond to 4., payable to him 
or his assigns, and secured it by mortgage on the land so conveyed. There was no 
consideration for the bond except the deed. The bond was afterwards assigned to 
X., who took it for a valuable consideration and in good fuith. Held, that the 
assignee of the bond had the rights of his assignor only, and that the latter could 
not have sued on the bond, but must have availed himself of the mortgage. — 
Feltz v. Walker, Sup. Ct. Err. Conn., Rep., March 21, 1883. 


—— Payment by purchaser on foreclosure, of taxes and insurance.— If, before fore- 
closure, a mortgagee pays taxes and insurance which the mortgageor ought to have 
paid, the sum paid may be included in the amount for which he forecloses, even 
though the insurance was taken for the full period allowed for redemption. 
Where a purchaser on foreclosure, by way of keeping good his lien during the 
period of redemption, pays taxes and insurance which, under the mortgage, the 
mortgageor himself was bound to pay, he cannot, when further instalments fall 
due, ugain resort to the power of sale for the purpose of securing repayment. 
The power is exhausted by the original foreclosure, and redemption may be had 
on paying the amount bid at the sale, with interest. — Walton v. Bagley, Sup. Ct. 
Mich., Ins. L. J., February, 1883. 


MortGaGe (CHatreL).— Notice-- From pendency of suit— Writ of assistance 
dente lite. — During the pendency of a bill to foreclose a chattel mortgage on 
uildings upon leased ground, the mortgageor confessed judgment in favor of 
another creditor, who, a few days after the decree of foreclosure, took out an exe- 
cution on the judgment, which was levied on the same property. Before the sale 
under the execution the judgment creditor was served with notice of the decree of 
foreclosure, but nevertheless purchased a portion of the property under his execu- 
tion. Held, that as to the mortgagee, the purchase was to be regarded as if it had 
no existence, and that a writ of assistance against the purchaser, to put the mort- 
gagee in possession under his purchase, was properly awarded in the suit to fore- 
close. -- McCauley v. Rogers, Sup. Ct. Ill., Ohio L. J., April 7, 1883. 


Monicipat Bonps. — Negotiability of coupons — Right of owner to sue in Federal 
courts, — Overdue coupons of municipal bonds which have not matured are nego- 
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tiable by the law merchant. The right of the owner of coupons payable to bear- 
er or to the holder thereof, to sue in the Federal court, does not depend upon the 
citizenship of any previousholder. He is not an assignee within the meaning of the 
act of March 38, 1875.— Town of Thompson v. Perrine, Sup. Ct. U. 8., Wash. 
L. Rep., March 17, 1883; Rep., March 7, 1883. 


— Corporate purposes — Constitutional restrictions. — Where, under the State Con= 
stitution, the corporate authorities of the State cannot be invested with power to 
levy and collect taxes except for corporate purposes, the power contained in a city 
charter to borrow money does not authorize the issue of bonds, unless they are is- 
sued for a corporate purpose. Held, that the improvement of the water aad 
upon rivers within the city, or in its immediate vicinity, for the purpose of bring- 

ing the water into use, to be leased or sold, for the development of the manufac- 

turing interests of the city, was not a corporate purpose, and bonds issued for such 

a purpose are void, even as to bona fide holders. — City of Ottawa v. Carey, Sup. 

Ct. U. S., Sup. Ct. Rep., Vol. IL, pt. 5. 


Municipat Corporations. — Negligence — Street obstructions — Notice. — A mu- 
nicipal corporation will be bound by notice of a street obstruction by the knowl- 
edge of one of its police agents. — Rehberg v. Mayor, etc., of N. Y., Ct. App. N. 
Y., Rep., March 7, 1883. 


—— Injury by reason of defective sidewalk — Notice of authorities. — Where a party 
has been injured by reason of a defect in a sidewalk, it is not necessary that there 
should be evidence that the authorities had express notice of the condition of the 
walk. If there existed a state of facts with which ignorance was not compatible 
except upon the assumption of failure to exercise reasonable official care, then there 
is sufficient ground for presuming notice. —Dotton v. Albion Common Council, 
Sup. Ct. Mich., N. W. Rep., March 17, 1883. 


— Patents — Ordinance regulating peddling in city.— A city ordinance prescribeda 
tax upon peddlers, ete. The defendant was convicted of —— from door to door, 
without a license, a patented article. Held, that the patent did not prohibit the 
municipality from imposing such tax. — People v. Russell, Sup. Ct. Mich., Rep., 
April 18, 1883. 


— Defective sidewalk — Liability of corporation.— Where, in an action against a 
municipal corporation to recover damages for injuries.caused by a fall upon a side- 
walk, the allegation was that the sidewalk in question, though strongly constructed 
and in good repair, was built upon a defective and dangerous plan; held, that the 
corporation cannot be held responsible, and defendant’s motion fora non-suit should 
have been granted, because negligence cannot be predicated upon the plan orslo 
on which the walk was built, that being a quasi judicial or discretionary act of the 
municipality, and not a ministerial act, such as the duty of keeping streets in re- 

air, for neglect to perform which, an action by the party injured will lie. — Urqu- 
art v. City of Ogdensburg, Ct. App. N. Y., Daily Reg., March 2, 1883. 


— Liability for accidents from coasting — Insurer.— A municipal corporation is 
not liable for injuries caused by the illegal use of the streets for coasting. No one 
ean hold the corporation as an insurer against accidents happening in the use of 
its streets by persons in them. — Faulkner v. City of Aurora, Sup. Ct. Ind., Rep., 
April 4, 1883. 


National Banks. — Contracts — Reward for bonds of depositor.—It is not within 
the power of the directors of a national bank to bind the bank by an agreement to 
hunt up bonds of a depositor which were stolen from the bank. Evidence that 
bonds were received by a bank for safe Sonam and when called for by the deposi- 
tor could not be obtained because they had been stolen, is not sufficient to justify a 
recovery against the bank. — Wylie v. Northampton National Bank, U. S. Cir. Ct. 
8. D.N. Y., Rep., April 18, 1883. 


NEGLIGENCE. — Children have a right to play in the streets of cities. — Plaintiff, a 
child fourteen years of age, was coming from school, and, observing other children 
on the opposite side of the street, jumping rope, crossed over and joined them, and 
while so engaged, fell into an uncovered opening in the sidewalk and was injured. 
Held, that it was not unlawful, wrong, or negligent for children to play on the side- 
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walk; that the plaintiff-had the right to be there, and while there not to be exposed 
to the possible dangers of an uncovered opening in the sidewalk, and was not guilt 
of ey negligence. — ——v. Livingston, Ct. App. N. Y., Ch. Leg. N., Mare 
10, 1883. 


— Accident insurance — Contributory negligence — Obvious danger. — An insurance 
policy provided that the assured should not expose himself to unnecessary danger, 
and should use due diligence for his personal safety; otherwise the assurers should 
not be liable. On a dark night the assured started for a railroad station, some five 
hundred feet distant, by a route which compelled him to go more than half the dis- 
tance on the railroad track, when he might have taken another route and gone the 
whole distance by the highway. While running along the railroad tracks toward 
the station to catch his own train, which had just started, he was struck and killed 
by a train coming behind him. Held, that the insurance company was not ‘liable 
_ the ed — Tuttle v. Travelers’ Ins. Co., Sup. Jud. Ct. Mass., Rep., February 
21, 1883, 


— Passenger railways — Injury to passengers resulting from an unusual way of start- 
ing the car— When a question for the jury — A woman entered a crowded street 
car on a stormy night, and, being unable to obtain a seat orastrap by which 
to hold on, was obliged to stand. The horses were baulky, and came to a stop. 
The conductor, being unable to start the car without assistance, asked aid of a 
driver of a team of eight mules. The team started the car with a sudden jerk, 
which threw the woman backward, injuring her spine. In an action to recover 
damages for her injuries, Ae/d, that the question was for the jury whether or not 
defendant had been guilty of negligence. —Continental Pass. Ry. Co. v. Swain, 
Sup. Ct. Pa., Week. N. C., April 19, 1883. 


— See MasTER AND SERVANT; MvunicipaL CoRPORATION. 
NEGOTIABLE Paper. — See RarLroaps. 


Partition. — Individual interest of decedent subject to right of mortgagee. — An undi- 
vided interest in land in fee-simple of which a decedent was seized or possessed as 
tenant in common or joint owner with another, is subject to partition. A mort- 

agee of an interest in an undivided estate has an incumbrance, but no estate in the 
and. He is not entitled to be made a party to a partition, and cannot prevent, 
control, or take part therein. On sale in partition, the lien of the mortgage is di- 
vested and thrown on the proceeds of sale or the owelty. — Stewart v. Alleghany 
Nat. Bank, Sup. Ct. Pa., bo Int., March 2, 1883. 


PARTNERSHIP. — Fraud — Judgment — Firm and individual debts — Auditor. — 
While one of several partners may justly subject the partnership property 
to levy and sale in discharge of partnership indebtedness by giving a judgment 
note therefor in the name of the firm, he has no right to thus undertake to pay his 
individual debt without the knowledge of his copartner, even though the money 
for which the judgment note was given was used for firm purposes. Such a judg- 
ment is a fraud upon creditors of the firm, and may be set aside as to them ina 
collateral proceeding. —McNaughton’s App» Sup. Ct. Pa., Week. N. C., March 
— ittsb. L. J., May 2, 1883; Leg. Int., April 20, 1883; Rep., April 11, 
1883. 


—— Real estate held by — Liability of, for individual debts — Presumption that it 
continues real estate — What necessary /o rebut. — Real estate held in the name of 
a firm, and bought with its funds, is not thereby converted into personalty; in or- 
der to effect such conversion as: against strangers and creditors of the individual 
partners, it is necessary that the deed should expressly state that it is held as part- 
nership property, or there must be actual notice to the party. — Kepler v. Erie 
Dime Savings and Loan Co., Sup. Ct. Pa., Week. N. C., April 12, 1883. 


— 5S., P. and C. form a partnership under the firm name of “J. S. & Co.,” for the 
eo of constructing a portion of a railroad. While the work is in progress, 

. withdraws from the concern, and is subsequently enjoined by 8. and P. from in- 
terfering with them in the prosecution of the work. Upon an application by C. 
for a receiver, upon the grounds that he fears an improper use of the firm name by 
8. and P., and that they will remove the assets of the concern beyond the State; 
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held, not a proper case for the appointment of a receiver, C.’s remed om 4 by in- 
junction. —— Satterlee v. Cameron, Sup.Ct. App. Va., Va. L. J., April, 1883. 


PatEents.—Infringement —Specifications.— A patent must be so construed as to effect- 
uate the intention of the parties. So, where, in the specifications for a “ bed bot- 
tom,’’ the patentee describes the frame-work as ‘‘ wooden, ” it was held, that the in- 
tention of the patentee was to claim a “‘ wooden frame’”’ to the exclusion of other 
material, and that the use of an iron frame for the same purpose is not an in- 
fringement. — Harris v. Allen, U. 8. Cir. Ct. N. D. Ill, Fed. Rep., March 13, 
1 


— Preliminary injunction — When denied. — Where the contest is in fact between 
rival manufacturers, and the improvement in question is part of a large machine. . 
in daily use to print newspapers of the defendants, and a change of such part is 
difficult and might embarrass the usual course of business of defendants and cause 
much expense to their guarantors from whom they purchased, and would be of no 
advantage to plaintiffs, except to coerce a settlement of the royalty, a preliminary 
injunction will be denied. — Hoe v. Boston Daily Adv. Corpn., U. S. Cir. Ct. D. 
aig Fed. Rep., March 6, 18838. 


— Licensee — When cannot sue in his own name.— A mere license to make and 
use, without the right to grant to others to make and use the thing patented, though 
exclusive, will not authorize the licensee to bring suit in his own name for infringe- 
ment, without joining the patentee. Semble, if the a refuses to join, a 
court of equity can give a remedy to the license. — Wilson v. Chickering, U. 8. 
Cir. Ct. D. Mass., Fed. Rep., March 6, 1883. 


— Parlor skates — Improvement on earlier patent. — Where skates containing an 
improvement on an earlier patent held by the same inventor were in use or were 
offered for sale by the same inventor, whether actually sold or not, more than two 
years before his application for his second or subordinate patent, the latter is 
void. — Plimpton v. Wilson, U.S. Cir. Ct. D. Mass., Fed. Rep., March 6, 1883. 


PLeapines. — See 


Practice. — Counter-claim — Duplicate claims for single tortious act. — The payee 
of two promissory notes, given in part execution of a single contract, brought 
separate actions thereon against the maker, who in each action interposed the same 
counter-claim fordamages. In one of these actions, a demurrer to this counter-claim 
was sustained, and after final judgment on the note, and after error was pending in 
this court to reverse the judgment on the ground that the court erred in en: ag 
ing the counter-claim, defendant prosecuted his suit for damages thereon in the 
other action and accepted an agreed amount as his damages arising on such coun- 
ter-claim, which was credited on the note sued on in that action, and judgthent was 
rendered for the plaintiff for the balance due on that note. Held, that facts of this 
nature occurring since the final judgment sought to be reversed, may be pleaded in 
the Supreme Court as a defence to a proceeding in error, and that the foregoing 
facts are, in legal effect, a withdrawal of the counter-claim in this action and the 
plaintiff in error having received in the other action, the damages arising on the 
same, waives his right to reverse this judgment for error in disallowing the same 
claim for damages in this action. — Matthews v. Davis, Sup. Ct. Ohio, Ohio L. J., 
April 7, 1883. 


—— Substitution of parties — Suggestion of death.— Where the suggestion of the 
death of the original plaintiff was made by counsel for the devisees, both parties 
being present, and the court made the order, without objection, that the devisees 
be made plaintiffs in the case, this suggestion, made without objection, and the 
order of the court thereon, settles prima facie, for the purposes of the case, the fact 
of the death of the original plaintiff. — Stebbins v. Duncan, Sup. Ct. U. S., Sup. 
Ct. Rep., Vol. IL., pt. 5. 

Principat-AGENT. — To recover commission as agent for sale of real estate — Ad- 
verse interest. — Held, that the same person cannot be employed by the seller and 
purchaser of the same land, by the first to sell and the other to purchase, where their 
interests in the services of such person are in any respect adverse, or where his will, 
discretion, or judgment is to be or may be used adversely to both, and recover for 
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his services from either; but where the price is fixed by the seller, and merely ac- 
cepted by the purchaser through the procurement of the agent, or where no terms 
are fixed and the agent ucts as mere middleman to bring the parties a com- 
mission may be recovered.— Barry v. Schmidt, Sup. Ct. Wis., Wis. Leg. N., 
March 1, 1883; N. W. Rep., March 10, 1883. 


—— Agency — Liability of principal—Election of credit. —In an action by A. against 
B. on a building contract, signed for B. by “C., agent,’’ the fact that A. knew, when 
the contract was made, that B. was the real principal is not conclusive as a mat- 
ter of law that plaintiff elected to consider the agent as the only responsible party, 
but the question is still one of fact for the jury. — Byington v. Simpson, Sup. Jud. 
Ct. Mass., Rep., April 4, 1883. 


Right of third party.— Where an agent enters into a contract without disclos- 
ing his principal or agency, the — if he takes advantage of the contact, 
must do so subject to all the rights and equities, of which the other contracting 
party, who had no knowledge of the agency, might avail himself as against the 
agent, assuming the latter to be a principal. — Miller’s Exrx. v. Sullivan, Sup. 
Ct. Ohio, Cin. i. Bul., April 23, 1883. 


— Agent acting for his principal and for himself — Notice. — An agent canno} 
lawfully act for his principal and for himself, in matters in which they have ad- 
verse interests, and every person dealing with an agent who is acting for himself as 
well as for his principal, in such matters, is put upon inquiry as to the authorit 
and good faith of the agent. — Moores v. Citizens’ Nat’l Bank, Cir. Ct. 
Ohio, Fed. Rep., March 30, 1883. 


PrinciPaAL AND Surety. — Judgment — Bond of indemnity. —In an action against 
a surety, a judgment recovered against the principal debtor is, in the absence of 
fraud or collusion, conclusive as to the amount of the indebtedness as against the 
surety. — Lindsey v. Reid, Sup. Ct. Pa., Pittsb. L. J., March 22, 1883. 


Process. — Service of writ of attachment. — A service of a writ of foreign attach- 
ment by the sheriff is good, where he states that he went to the store, and in the 
presence of two credible persons, declared that he attached the stock of goods in 
the store, and then and there made known the contents of said writ to A. and B., 
who were found in possession of said goods. — Jaffray’s App., Sup. Ct. Pa., Pittsb. 
L. J., April 25, 1882; Leg. Int., April 13, 1883. 


Pustic Lanps. — Acts of offizers of land department — Patents. — The officers of 
the Land Department of the United States, in passing upon applications for pa- 
tents and proof in support thereof, exercise a judicial function, and ibele Jule 
ment as to matters of fact, properly determinable by them, is conclusive, when 
questioned in a collateral proceeding; and patent so granted is unassailable, ex- 
cept by direct proceeding for its correction, or cancellation; this, however, only 
in a case in which the Land Department had jurisdiction to act. — Poire v. Wells, 
Sup. Ct. Col., Col. L. Rep., April, 1883. 


RarLroaps. — State loan in aid of — Lien by contract — Enforcement — Mortgages 
for future advances — Negotiable paper. — Where a creditor acquires the right by 
contract to seize and sell property of his debtor, or sequester its income and 
revenues to pay the latter’s debt, such contract necessarily imports and creates a 
lien on the property, which may be enforced by any lawful holder of the debt. 
«Income nth revenues”? of a railroad company are all the income and revenues of 
the company, and necessarily embrace the “earnings” of the road. It is a well settled 
rule that where the mortgagee has the option to make the advances or not, each 
advance is as upon a new mortgage; but where the mortgagee is bound to make 
the advances, the lien relates back to the date of the mortgage, and is superior to 
any subsequent lien or conveyance. The payee of negotiable paper who transfers 
it for value thereby guaranties the genuineness of the paper, and the truth of eve 
recital on its face material to its validity and value. — Tompkins v. Little Rock an 
Ft. S. Ry., U.S. Cir. Ct. E. D. Ark., Fed. Rep., March 13, 1883. 


— Receiver — Certificates of indebtedness — Repair of road —Foreelosure —Laches. — 
A court of equity may authorize the receiver ofa railroad to issue certificates of in- 
debtedness and make them a first lien upon the road, for the purpose of raising 
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funds to make necessary repairs and improvements, but it is a power to be sparingly 
exercised; and when the road cannot be kept running without its exercise, except 
to a very limited extent, the sound practice is to discharge the receiver or stop 
running the road and speed the foreclosure. When the property of a railroad com- 

uny is sold under a decree of foreclosure, at which all persons are authorized to 

id, the fact that it is purchased by the president of the company in his individual 
right will not in itself raise a trust relation between him and a holder of the bonds 
of the company which will entitle the latter to treat him as a trustee of the property 
so purchased. Laches need not be pleaded. If the cause, as it appears on the hear- 
ing, isliable to the objection, the court will refuse relief without inquiring whether 
there is a demurrer, plea, or answer setting it up. — Credit Co. v. Arkansas Cent. 
R. Co., U. S. Cir. Ct. E. D. Ark., Fed. Rep.. March 13, 1883. 


— Carrier of — Limited ticket — Ejection — Measure of damages. —A 
passenger holding a ticket, the limitation of which has expired, cannot insist that 
the conductor shall take it, in violation of a regulation of the company requiring 
the conductor to demand train fares of persons without tickets, although he may 
have an understanding or contract with the station agent of whom the ticket was 
purchased that it would be received after the time limited; and on the refusal to 
pay the fare ejection from the train was not wrongful, And the measure of dam- 
ages in a suit for a breach of the alleged contract is, in the absence of proof of any 
special damage by delay, only the price of the extra fure demanded and paid for 
transportation to the place of destination. While resistance to the authority of a 
conductor does not preclude a passenger from recovering reasonable damages for a 
wrongful ejection from the train, it is his duty, certainly where he is in the wrong, 
to submit without resistance, except in defence against impending bodily injury; 
and, right or wrong, unnecessary resistance will excuse the use of force and miti- 


gate the damages for any injury received. A regular station is not an improper 
ieee to eject a passenger, although there may not be a hotel for public accommo- 

ation at that place. — Hall v. Memphis, ete., R. Co., U.S. Cir. Ct. W. D. Tenn., 
Fed. Rep., March 13, 1883. Note. —To this case is a a valuable article on 


“Recent Decisions on the Rights of Passengers,” by Hon. Seymour D. Thompson. 


— Negligence — Crossing — Obstruction — Due care. — Where the view of an ap- 
proaching train is obstructed to parties crossing the railroad from a highway, the 
exercise of greater care and caution than ordinary is required on both sides. And 
whether those in charge of the train exercised the requisite care and caution in ap- 
proaching the highway, and whether the parties crossing the track were guilty of 
contributory negligence, are proper questions for the jury. — Nehrbos v. Cen. Pac. 
R. Co., Sup. Ct. Cal., Rep., March 7, 1883. 


— Railway companies carrying passengers long journeys are bound to provide easy 
modes and to allow a reasonable time to their passengers to obtain necessary re- 
freshments, and passengers receiving injuries for want of sufficient light and correct 
information of the whereabouts of their train on returning from the eating station 
are entitled to recover damages against the company. — Peniston v. Chicago, St. L. 
and N. O. R. Co., Sup. Ct. La., Leg. Adv., March 13, 1883. 


— What limitations may be made by common carriers — Discrimination of 
charges — Connecting lines. — The carrier service is subject only to conditions and 
limitations necessary to its existence and not such as the carrier himself may im- 
pose from motives of gain or other purpose. Railroad companies may unite in 
continous lines for greater facilities in the transportation of freight and passengers, 
but a railroad cannot in the use of its own road, by discriminating charges or 
other arbitrary measures, compel the public to resort to any other road or adopt 
any — course in the transmission of goods or passengers. — Denver and 
N. O., R. v. Atchison Topeka and Santa Fe ny Co., U. 8. Cir. Ct. Dist. Col., Ch. 
Leg. N., March 10, 1883; Col. L. Rep., March, 1883. 


—— Express business. — This business has come to be a recognized branch of the carry- 
ing trade, of which the court will take notice; and a railway or other corporation 
created by the State to serve the public as a common carrier, is bound to furnish 
the usual and proper facilities to persons engaged in such business, who are so far 
the agents, bailees and representatives of the public.-— Wells v. Oregon Ry. and 
Nav. Co., U. S. Cir. Ct. D. Oreg. (from decision sent to Am. L. Rev). 
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RarLroaps — Continued. 
—— Right of railroads to issue non-transferrible tickets — Duty of conductor — 
Damages. — A regulation of a railroad vey og J providing for the sale of tickets 
e used only by the persons ——— 


at a reduced rate, upon condition that they 
the same, is reasonable and proper, and a third party cannot, by purchasing suc 
ticket, acquire the right to travel on the same. A party holding such ticket, who 
refused to pay his fare and was expelled from the cars, cannot recover dam 
therefor. here a non-transferrible ticket contained a condition that, “I failin 
to comply with this agreement, either of these companies may refuse to accept this 
ticket;’’ Aeld, that this did not give the conductor the right to take it up, but 
merely to refuse to receive it. ‘The eof da es in such case would not 


> 


exceed the value of a ticket of the sume class between the points named. — Post », 
C. and N. W. R. Co., Supt. Ct. Neb., Den. L. J., May 1, 1 
—— See RatLroaDs. 
Receiver. — See RarLroaps. 


RemovaL or Causes.— Nominal parties — Trust created by contract — Statute o 
Limitation. — Where the necessary parties were citizens of different States, held, 
that the relation to the suit of the executors of the deceased father of the princi- 

al defendant, whose interest in his father’s estate had been attached in their 

ands, must be regarded as merely incidental; and, though made formally de- 
fendants, they occupied substantially the position of garnishees, and their citizen- 
ship did not affect the right of removal of the causeinto the Circuit Court. A trust 
arises out of express agreement under which defendant received from complain- 
ants certain funds which he undertook to invest in particular kinds of property, 
in conformity with specific instructions given by those whom he represented, and 
unless otherwise distinctly declared by the statute prescribing fixed periods for the 
commencement of suits, the cause of action is not ordinarily deemed to have ac- 
crued against, nor limitation to commence running in favor of, the trustee of such 
a trust until the trust is closed, or until the trustee, with the knowledge of the 
cestui que trust, disavows the trust or holds adversely to the claim of those he 
represents. — Bacon v. Rives, Sup. Ct. U. S., Sup. Ct. Rep., Vol. L., pt. 1. 


— Single controversy — Several questions involved. — Where a case involves the 
determination of several questions, and full and complete relief cannot be afford- 
ed in respect to the single cause of action without the presence of all the defend- 
ants, it cannot be removed to the Circuit Court from a Btate court on the petition 
of one of the defendants, who claims that there is but a single controversy between 
himself and the plaintiff on the ground of diverse citizenship. — Winchester v. 
Loud, Sup. Ct. U. S., Sup. Ct. Rep., Vol. IL, pt. 5. 


—— Power of Federal court to remand— Filing second petition for removal. — 
Where, upon the removal of a cause from a State court, the copy of the record is 
not filed within the time fixed by statute, itis within the legal discretion of the 
Federal court to remand the cause, and the order remanding it for that reason 
should not be disturbed unless it clearly appears that the discretion with which the 
court is invested has been improperly exercised. If, upon the first removal, the 
Federal court declines to proceed and remands the cause because of the failure to 
file the copy of the record within due time, the same purty is not entitled, to file 
in the State court a second petition for removal upon the same ground, — St. Paul 
and Chicago R. Co. v. McLean, Sup. Ct. U.S., Daily Reg., April 21, 1883; Ch. 
Leg. N., May 5, 1883. 


—— Prejudice and local-influence act — Administrator substituted as party. — Under 
the prejudice and local-influence acta party, to have the right of removal, must be 
a non-resident when the petition for removal is filed. So, where a party, having 
a right to remove a suit into the Federal court from a State court, fails to exer- 
cise that right, and subsequently removes into and becomes a citizen of the State 
where suit is brought, the right of removal is defeated and terminated by the 
change of citizenship. Where a non-resident, having a right to the removal of 
suit into the Federal court, fails to exercise that right, and removes into the State 
where suit is brought and becomes a citizen thereof and there dies, his executor or 
administrator substituted for him in the suit cannot remove it into the State 


(glia v. Grayson, U. S. Cir, Ct. N. D. Iowa, Fed. Rep., March 18, 
1883, 
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—Suit for foreclosure — Appeal from order confirming sale.—In a suit for fore- 
closure, commenced in a State court and removed to the Circuit Court of the 
United States, a motion to remand the cause was made and overruled. Subse- 
quently, a final decree of sale was passed. Upon appeal merely from the order 
confirming the sale, the final decree not disclosing, affirmatively, a want of juris- 
diction, this court will not examine the record, prior to such final decree, to see 
whether the petition for removal was filed in proper time, or whether it makes a 
case of Federal jurisdiction by reason of the presence in the suit of a controversy 
between citizens of different States; but, assuming that the final decree was within 
the power of the Circuit Court to render, will only examine the decree to ascertain 
whether the sale was had in conformity with its provisions. — Turner v. Farmers’ 
Loan and Trust Co., Sup. Ct. U. S., Rep., March 7, 1883; Int. Rev. Rec., March 
5, 1883. 


— Separate controversy — Application in time.—In a suit brought by a city 
against known and unknown owners, for the condemnation of land for the opening 
of a street, where the only controversy is as to the value of the land, where a non- 
resident voluntarily appears as one of the unknown owners, held, that as to him it 
is a controversy an Be. between himself and the city, and that he hus the right to 
remove the cause as to himself into the Federal court, and that the cause may 
proceed as to the other defendants in the State court. Where a party never was in 
court in person in the case until he voluntarily came in by petition, and the day 
following his sppeseenee made application for removal of the cause into the 
Federal court, and the hearing of the cause had not commenced, held, that the 
application was in time.—City of Chicago v. Hutchinson, U.S. Cir. Ct. N. D. 
i Fed. Rep., March 30, 1883. 


Rep.evin. — Where it will lie— Articles severed from realty— What ownership 
necessary to support replevin for — Vendor and vendee by articles of agreement — 
Respective titles to. —The vendee of land by articles of agreement is the owner, 
subject to the vendor’s lien for unpaid purchase-money, and the vendor has no such 
title thereto as will support an action of replevin for a house which is being re- 
moved from the land by one to whom the vendee has sold it. If, however, such 
sale by the vendee were for the purpose of hindering and delaying the vendor from 
recovering the unpaid purchase-money, evidence would be admissible to show that 
the vendor had purchased the house in question under a fieri facias on a judgment 
entered by him against the vendee, in order thereby to show atitle tothe chattel 
which would support the replevin.— Weed v. Hall, Sup. Ct. Pa., Week. N. C., 
April 19, 1883. 


Rieut oF Way. -- Damages — Presumption of intention of party granting right of 
way. — If a party grant a right of way to a railroad over his land, no damage could 
be recovered either for the use of that right of way or for the depreciation in value 
of the other land of such party, or for any inconvenience to which they might be 
subjected, provided the same did not result from the want of due care and skill in 
the location and construction of the road by the company. Parties who by deed 
convey the right of way to a railroad are conclusively presumed to have assented 
to bear all loss, and take all _ which may incidentally result from the location 
and construction of the road in proper manner over that roadway. — Houston, E. 
and W. T. Ry. v. Adams, Sup. Ct. Texas, Texas L. Rev., March 6, 1883. 


— Terms of grant —- Railroad. -- When the owner of land granted to a railroad 
company the right to select a strip thereof for its right of way, and, from the terms 
of the grant and the circumstances under which it was made, it is clear that both 
parties understood that the right granted was to be exercised at the time of the 
final location and construction of the railroad, and not afterward, a court of equity 
will, by injunction, restrain such railroad company from taking possession of an 
additional part of said land, after its railroad has been located and completed. 
When the terms of a grant of a right of way are general and indefinite, its location 
and use by the grantee, acquiesced in by the grantor, will have the same legal 
effect as if it had been fully described by the terms of the grant.— Warner v. San- 
dusky, M. and N. R. Co., Sup. Ct. Ohio, Cin. L. Bul., April 23, 1883. 


Ripartan Owners. — Construction of grant by — Evidence of custom. —A grant by 
a riparian owner of the lower part of his land, together with the use of the water 
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of the stream for the purpose of operating the mill of the grantee, “free from in- 
terference or detention,”’ does not convey the use of all the water in a regular flow, 
or inits natural condition uninterrupted or unaffected by the reasonable use of the 
stream above, but the grant must be construed as subject to the reasonable use of 
the stream above by the grantor, leaving the question of what constitutes such rea- 
sonable use to be determined by general principles of law. The right of a riparian 
owner to the uninterrupted and full use of the water as it flows naturally past his 
land is not an absolute right, but a natural one, qualified and limited by the exist- 
ence of like rights in others, and hence liable to be modified or abridged by the rea- 
sonable use of the stream by others. In determining what is a reasonable use of 
of the water of a stream, regard must be had to the subject-matter of the use; the 
occasion and manner of its es: its object, extent, and necessity; the na- 
ture and size of the stream; the kind of business to which it is subservient; the 
importance and necessity of the use claimed by one party, and the extent of the 
injury caused by it to others; and all other circumstances bearing upon the fitness 
and propriety of the use under consideration. Evidence of a uniform and established 
custom in like cases is competent, although not conclusive. — Red River Roller 
Mills v. Wright, Sup. Ct. Minn., N. W. Rep., March 24, 1883; Rep., May 2, 
1883. 


Sa_r. — Conditional — Notice — Record. — A .contract in reference to an organ, 
in the form of a lease, where the rent for one year is equal to the value of the organ, 
and where no provision is made for returning the property at the end of the year, 
is in effect a conditional sale, and as such should have been recorded to prevent an 
attachment of the organ by the creditor of the vendee, he having no notice that it 


was a conditional sale. — Whitcomb v. Woodworth, Sup. Ct. Vt., Rep., March 7, 
1883. 


— Delivery of property —Usage of trade —Loss by fire. — A. sold to B. fifty barrels 
of flour stored at a railroad depot. The carrier’s charges had been paid, and the 
flour was in charge of the agent of the railroad company as a warehouseman. He 
gave to the purchaser an order on the company’s agent for the number of barrels pur- 


chased. 8. sent his team and driver, with his order, who presented the order to the 
agent, who received the same, and pointed out the lot of flour, from which the driver 
took seventeen barrels, leaving the order and his receipt for the flour removed. The 
thirty-three barrels, due on B.’s order, in store, were destroyed by fire the ensuing 
night. It was the usage of the business with reference to which the parties con- 
tracted, that flour so received by rail and stored, was not removed by consignee to 
his possession, but remained in the custody of the railroad company until sold, and 
that the owner sold in lots to suit purchasers, and gave to each purchaser an order 
on the company for the amount purchased, and upon presentation of such an order 
the agent would point out the lot from which the order was to be filled, and the 
purchaser would remove and receipt for the amount taken. Nothing remained 
to be done by the seller in contemplation of the parties to complete the sale. Held, 
that by such usage the flour called for by the order after its acceptance by the 
railroad company was the property of the purchaser, and he was liable to the seller 
for the price though part of it was destroyed before being removed to his actual 

ssession. — Newhall v. Landon, Sup. Ct. Ohio, Cin. L. Bul., April 23, 1883; Ohio 
ahs May 5, 1883. 


Srt-orr. — Unliquidated damages — When capable of being set-off. — A claim for 
damages, although unliquidated, for seizure of defendant’s goods under an attach- 
ment, which attachment was not prosecuted with effect by the plaintiff therein, is 
entitled to be set-off ia another action by the same plaintiff against the same de- 
fendant. The claim for such damages arises ex contractu, to-wit, the attachment 
bond, and not ex delicto; and being capable of litigation, they are therefore a sub- 
ject of set-off. — Plunket v. Sauer, Sup. Ct. Pa., Den. L. J., April 3, 1883. 


TAXATION. — Foreign corporations doing business within the State of Pennsylvania 
are liable to pay a license tax for the protection afforded by the State to such cor- 
porations; but cannot be taxed for the amount of their capital stock, unless they 
make this State their domicile and the situs of their property. The mere act of a 
foreign corporation sending its agents to transact business within Pennsylvania 
does not render its entire capital stock liable to taxation under existing laws. — 
Commonwealth of Pa. v. Standard Oil Co., Sup. Ct. Pa., Pittsb. L. J., April 18, 1883. 
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TELEGRAPH. — See INJUNCTION. 


TenpER. — At common law a tender cannot be made in a case where the damages 
sought are unliquidated. Though defective, and ineffectual to save costs, it is yet 
an admission that the amount tendered is due to plaintiff, and a verdict cannot be 
rendered for a less sum than the amount so tendered. — Denver, 5S. P. and P. R. R. 
cv. Harp, Sup. Ct. Col., Den, L. J., April 8, 1883. 


TirLe. — Cloud on.— Where, in a proceeding to compel a purchaser to take title 
to real estate, it appeared that two deeds, constituting links in the chain of the 
title questioned, dated within four days of each other, and recorded on the same 
day, were from an executor to a third person, and from the latter back to the ex- 
ecutor, under whom, as an individual, the present vendor claims: held, that the 
purchaser should be relieved from his purchase and repaid his outlay, and should 
not be required to await the experiment of an effort to secure a good title at some 
uncertain date in the future. — People v. Open Board Stockbrokers Bdg. Co., 
Ct. App., N. Y. Daily Reg., April 7, 1883 


TRADE-MARKS. — T'rade reputation — Infringement of.— A trade-mark isa sign or 
symbol confined, exclusively, to the indication of the origin or ownership of the 
goods to which it is attached, and it may be composed of any name, device, line, 
figure, mark, word, letter, numeral, or combination or arrangement of any or all 
of these, which will serve the sole purpose of a trade-mark, and which no other per- 
son can adopt or use with equal truth. Terms which designate merely the name, 
quality, kind, size, number, or element of an article, or have become its proper 
appellation, or that.merely describe it or direct the mode of its use; or purely 

neric or geographical terms, and the necessary and common uses in which the 

nglish language and Arabic numerals are employed by the people to express the 
truth, their ideas and feelings, are common property which all may use, but which 
none can appropriate exclusively to himself as a trade-mark. A trade-mark be- 
comes the exclusive property of one only when he has, prior to any one else, a 
propriated and used it to indicate the origin, ownership and quality of an article 
— it is attached. — Avery v. Meikle, Ct. App. Ky., Ky. L. Rep., April, 
1883. 


Trover. — Want of title to chattels in plaintiff may be proved. — The rule of law 
that one who has peaceable possession of chattels by claim of right may maintain 
trover against a wrong-doer who converts the chattels to his own use, and that not 
only is his possession evidence of title in his favor, but the wrong-doer will not be 
suffered to defend himself by showing title in a third person with whom he does 
not connect himself, has no application to a case where the possession is denied 
by the defendant and he offers to show by evidence that the plaintiff has parted 
with both the possession and title. The nature of plaintiffs possession in 
such case may be shown on his own cross-examination. — Stearns v. Vincent, Sup. 
Ct. Mich., N. W. Rep,, March 17, 1883. 


— See FIxTuREs. 


Trusts. — When deemed executed. — Where a party made a deed to a trustee of all 
his property, and delivered to such trustee all his credits and securities, so in- 
dorsed and transferred to such trustee, as to enable him, if he had chosen to do so, 
to exercise absolute control and ownership over them, the fact that the trustee re- 
turned them to the cestui que trust, who collected and reinvested and expended a 
portion of them in the exercise of his own judgment, and to some extent, in accord- 
ance with the arrangements, he had previously made, is not sufficient to show that 
the trust never became executed, notwithstanding the deed of trust was not re- 
corded during the life of the cestui que trust. — Ireland v. Geraghty, U. S. Cir. Ct. N. 
D. Ill, Fed. Rep., March 13, 1883. 


-— Resulting trust — Bona fide purchasers — Notice — Antedated deed. — The owner 
of premises, subsequently to the recovery of a judgment against him, conveyed the 
premises by a deed dated prior to the filing of the judgment. There was no reci- 
tal in the deed of any equitable title in the grantee prior to the execution thereof. 
The land having been sold at sheriff’s sale under said judgment, in ejectment by 
the purchaser at the sale against the grantee of the defendant in the judgment: 
held, that the purchaser, having ascertained the true date of the execution of the 
deed was not bound to further inquiry by the mere fact that the deed had been 
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antedated, and that therefore, the plaintiff was entitled to judgment. — McCandless 
v. Blakely, Sup, Ct. Pa., Week. N. C., March 8, 1883. 


—— Limitations, statute of — Privity of parties. —In cases of implied or construc- 
tive trust, where it is sought for the purpose of maintaining the remedy, to force 
upon the defendant that character of trustee, courtsof equity will apply the same 
limitation as provided for actions at law. There must be privity between the per- 
sons to be bound by the trust; and where a trustee sells an estate to a purchaser 
with full notice of the trust, or if he transfers the estate to a volunteer without val- 
uable consideration, the estate and the persons to whom it comes in such manner, 
will be bound by the trust, because there is both privity of estate and of persons, — 
Baker v. Kennedy, Sup. Ct. Texas, Texas L, Rev., April 3, 1883; Cent. L. J., 
April 18, 1883. 


— Trustee — Negligence. — Where investments are made by a trustee, a higher 
degree of care is required than where the trustee simply keeps the trust estate in 
the condition in which it came to his hands. Where a trustee sells safe invest- 
ments and invests the proceeds in ‘bonus’? mortgages, he is guilty of such negli- 
gence that he will be compelled to make good any loss accruing therefrom to his 
cestui que trust.—Girard Life Ins, Co. App., Sup Ct. Pa., Rep., April 4, 1883; 
Pittsb. L. J., April 18, 1883. 


—See ReEMovAL or CausEs. 


Uses. — Charitable use —Validity — Founding institution for education of wouth.— 
William Russell, of St. Louis, ‘for the purpose of founding an institution for the 
education of youth in St. Louis County, Missouri,” granted lands and personal prop- 
erty in Arkansas to John 8. Horner and his successors, in trust ‘for the use and 
benefit of the Russell Institute of St. Louis, Missouri,’ with directions to the 
grantee to sell them, and to account fer and pay over the proceeds “to Thomas 
Allen, president of the board of trustees of said Russell Institute at St. Louis, Mis- 
souri,”’ whose receipt should be a full discharge to the grantee. Held, that this 
was a charitable gift, valid against the donor’s heirs and next of kin, although the 
institution was neither established nor incorporated in the lifetime of the donor or 
of Allen. — Russell v. Allen, Sup. Ct. U. S., Sup. Ct. Rep., Vol. IL, pt.5; Alb. L. 
J., April 14, 1883. 

—— See WILLS. 


Usury. — Interest — Method of computing on usurious contract. — Plaintiff loaned 
to defendant $2,500 on an agreement for interest at the rate of ten per centum per 
annum, payable annually, and took from defendant two promissory notes for $1,250 
each, payable in one and two years, with stipulations therein for interest at the rate 
of eight per centum per annum, payable annually, secured by mortgage; and at 
the same time took from defendant two side notes for the additional two per cent 

interest, which were paid. Held, on proceedings to enforce the mortgage, the plain- 
ff was entitled to a decree for $2,500, with interest at the rate of six per cent per 

annum, less the two per cent extra interest paid.— McLelland v. Sorter, Sup. Ct. 

Ohio, Leg. Adv., April 3, 1883; Ohio L. J., March 24, 1883. 


—— Contract in one State — Interest payable in another. —A citizen of another State 
may contract in Ohio for a loan of money to be used in the State of his residence, 
and agree to pay interest therefor, lawful by the laws of the latter State, although 
the rate exceeds that allowed by the laws of Ohio. In such case the contract is not 
rendered usurious by the fact that the note is executed in Ohio, if the parties, with- 
out intending to evade our usury laws, contract with reference to the laws of the 

‘ State where the debtor resides. It is not essential to the validity of such contract, 
as to the interest, that the note should be made payable, in express terms, in the 
State where the maker resides. To ascertain whether the parties intended, in good 
faith, to contract with reference to the laws of such State, all the circumstances 
surrounding the transaction will be examined. —Scott v. Perlee, Sup. Ct. Ohio, 
Cin. L. Bul., April 23, 1883. 


VENDOR-VENDEE. —- Contract of sale— Sale of land under execution before pur- 
chase-price due — Surplus. —After a contract for the sale of land has been executed, 
and before any money has become due thereunder, the land was seized and sold 
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upon a judgment obtained against the vendor prior to the contract of sale. The 
amount realized was more than sufficient to pay all judgments against the vendor, 
and more than the whole sum the vendee had agreed to pay for the land. Both 
the vendor and vendee claimed the excess. eld, that the excess was right] 
awarded to the vendee by the court below. — Trick’s App., Sup. Ct. Pa., Pitts, L 
J., May 2, 1883. . 


WAREHOUSE REcEIPTS. — Assignment and delivery of — Title of assignee. — An as- 

signment and delivery of a warehouse receipt is equivalent to the delivery of the 

covered by the receipt, and such assignment conveys all of the assignor’s title 

and his right of possession thereto. — Spangler v. Butterfield, Sup. Ct. Col., Den. L. 
J., March 27, 1883. 


Warranty. — Counter-claim — ener —- Plaintiffs, when they offered the 

to defendants for sale, represented them to be —_ bagging and gunnies * * * 
far superior to any Chicago and Milwaukee packings, and worth two and one-half 
cents per pound.” Held, that this representation amounted to a warranty of the 
quality of the merchandise. Where defendants, by letter, ordered a car-load of 
plaintiffs’ goods, and on such order plaintiffs sent two car-loads; held, that the 
warranty extended to all the goods they saw fit to furnish on the order. Held, that 
a proposition by defendants tor compromise and settlement, which is not accepted, 
operates neither as a ratification nor an estoppel. That they are not concluded by 
the amount they sent plaintiffs, which was tendered as in settlement of the matter, 
but was not so accepted, defendants are not estopped from claiming that the goods 
were not worth as much as they had remitted for them. — Winkler v. Patten, Sup. 
Ct. Wis., Wis. Leg. N., April 12, 1883. 


Wits. — Devise to charitable uses — Validity — Constitution and code of Georgia — 
Perpetuities.—In « will containing many legacies, bequests, and devises, each 
present and immediate in form, to individuals and to charitable institutions, a clause 
expressing a wish and direction that none of the legacies, bequests, or devises ‘‘ shall 
be executed or take effect until ” a certain memorial hall (in fact nearly finished at 
the time of the execution of the will and of the testator’s death) on land previously 
conveyed by the testator in trust, “shall be completed and entirely paid for out of 
my estate,”’ does not suspend the vesting, but only the payment and carrying out 
of the various legacies, bequests, and devises. Section 2419 of the code of Georgia 
of 1873 does not invalidate a charitable devise contained in a will executed within 
ninety days before the testator’s death, unless he leaves a wife or child or descend- 
ants of a child. The validity of a charitable devise, as against the heir at law, de- 

nds upon the law of the State where the land lies. The validity of a charitable 
= uest, as against the next of kin, depends upon the law of the State of the testa- 
tor’s domicile. The law of charities is fully adopted in Georgia, as fag as is com- 
patible with a free government where no royal prerogative is exercised. — Jones v. 
Habersham, Sup. Ct. U. S., Sup. Ct. Rep., Vol. IL, pt. 5. 


— Codicil — Contingent will. — Testator made a will dated November 20, 1871. On 
January 13, 1878, he executed another will, and on January —, 1873, he executed a 
codicil to the last dated will, wherein he referred to each will distinctly, and declared 
that if he should die before a certain date the earlier will was to be taken as his 
last will and testament. He died before the date he had provided for, and upon 
the question whether the codicil attached to the latter will became inoperative and 
fell with the will, or did it become a supplement to the prior will. Held, that as 
there was no intimation that the codicil should not take effect, the clear intent was 
that it should attach itself to whichever writing became operative, and that it 
should have full effect. — Bradish v. McLellan, Sup. Ct. Pa., Pittsb. L. J., April 25, 
1888; Week. N. C., April 5, 1883. 


— Devise for Life — Execution sale.— A devise to executors “to permit A., to 
use and occupy the land for and during his natural life” is under the statute of 
uses a devise a life estate in the land to A., and such estate muy be sold on exe- 


cution against A. for debt. — Farmers’ Nat. Bank v. Moran, Sup. Ct. Minn., 
Rep., March 7, 1883. 

— Power conferred on several by will — Renunciation by one — Validity of contract 
by other. —In Michigan, except in the case of the death of one or more of the 
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donees of a power, a power conferred on several must be jointly executed; and 
when two persons are named in a will as executors “ with full power and authority 
to sell and convey real estate,” and one of such persons renounces the trust, the 
other cannot execute the power, and a contract executed by him alone to sell and 
convey such real estate is not valid. — Rumney v. Coville, Sup. Ct. Mich., N. W. 
Rep., March 17, 1883. 


—— Setting aside probate of will— Minor heir — Jurisdiction of probate. — When 
a will has been regularly admitted to probate by the judgment of the proper 
Probate Court, such court has no jurisdiction to entertain proceedings to set aside 
and declare void the probate upon the ground that the same was adjudged without 
the appointment of a guardian ad litem for a minor interested in the testator’s 
estate, or to adjudge a reprobate of the will upon a like ground; and such pro- 
ceedings, if entertained, and such reprobate, are void. —In re Mousseau, Sup. Ct. 
Minn., N. W. Rep., February 24, 1883; March 8, 1883. 


—— Undue influence — Spiritualism. — Where a testator embraced spiritualism as 
es by his beneficiary, who claimed to be a spirit medium, and the testator 
ame possessed of it and suffered it to dominate his life, and where his belief in 
spiritualism was artfully used by the beneficiary to alienate him from his only son 
and child and to get his property, Aeld, that a will made in such a mental condition 
and under such influences should be set.aside. — Thompson v. Hawks, U. 8S. Cir. 
Ct. D. Ind., Fed. Rep., March 6, 1883. 


—— Where a testator gives his widow during her life, all his estate to be held and 
enjoyed as her own, and nominates and appoints those whom he wishes to act as 
his executors upon her decease, such parties cannot be compelled to take out 
letters testamentary until the decease of the widow, and it is error for a register of 
wills to grant letters in such a case, where there are no creditors and the widow 
protests against such action, — Lininger’s App., Sup. Ct. Pa., Week. N. C., March 
8, 1883; Pittsb. L. J., February 28, 1883. 


—— Heirs — Distribution. —In the case of a devise of mixed property to heirs by 
way of substitution, the real estate goes to the heirs and the personal property to 
the next of kin. — Hayes v. King, Ct. Ch. N. J., N. J. L. J., April, 1883. 


—— Trust estate— Power of Probate Court to appoint trustee to fill vacancy. — A 
residuary clause in a will in these wordse ‘At the decease of my wife Esther, I 
give and bequeath all my estate, real and personal, for the preaching of the gospel 
of the blessed Son of God, as taught by the people known nowas Disciples of Christ. 
The preaching to be well and faithfully done in Loraine County, in Birmingham, 
and at Berlin, in Erie County, Ohio, and I nominate and appoint John Cyrenius, 
Silas Wood, and Samuel Steadman executors of this item of my last will and test- 
ament, and I request them to do the business without remuneration, ’’ — creates a 
valid trust which will be enforced ina court of equity. When one of the trustees 
named in the will died, and another removed to a place unknown, the Probate 
Court had power to fill such vacancies, although a was a surviving trustee 
capable of executing the trust. —Sowers v. Cyrenius, Sup. Ct. Ohio, Obio L. J., 
April 7, 1883. 


—— Devise to wife in trust for herself and children — Partition, power of, after 
seven years — Rights of mortgagee of child’s share. — A testator devised and be- 
queathed to his wife the residue of his estate in trust to apply the income of the 
same to herself and to her children living at his death in pe af shares, empower- 
ing her, at the expiration of seven years from his death, to make partition of his 
real estate to and among his children (the children of those deceased to take their 

arent’s share), and allot to them their several and respective shares, expressly or- 

ering and declaring that until such partition was made no interest was to vest 
in any of his children. He also gave his wife such power over the income of the 
estate that she might retain any child’s share until the distribution of the corpus 
of the estate was made, and then incorporate the same with such child’s share. 
A., one of the children of the testator, having mortgaged his interest in the said 
estate, afterwards died within the seven years. Held, that upon the decease of 
A., all his right and title to the estate ceased; that his administrators were not en- 
titled to any part of the income thereof, and. that the mortgagee could not collect 
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the arrears of mortgage, and, that a grandchild, being a child of A., took imme- 
diately from the testator, and not from his parent.— Appeals of Barger Hirst et 
al., Sup. Ct. Pa., Pittsb. L. J.. March 28, 1882; Wash. L. Rep., March 81, 1883. 


— All to widow under statute. — Testator cannot deprive the widow of 
her allowances under the statute by:making a will devising and bequeathing all 
the residue of his estate to a residuary legatee. — Baker v. Baker, Sup. Ct. Wis., 
Wis. Leg. N., April 19, 1883. 


BI-MONTHLY LIST OF VALUABLE ARTICLES IN THE 
LAW PERIODICALS. 


DocrrRinE OF DEscRIPTIONE PERSON AS APPLIED TO BILLS anD Notes. —Cent. 
L. J., May 4, 1883. 


Contracts. — Cent. L. J., April 20, 1883. 
MaRRIED WoMEN’s Dents. — Cent. L. J., March 30, 1883. 
MASTER AND Servant. — Cent. L. J., April 6, 1883. 


Tue ADMISSIBILITY OF EVIDENCE OF CHARACTER IN CrvIL Actions. —Cent. L. J., 
March 16, 1883. 


VERBAL SALzs AND Girts oF Rea Estate. — Va. L. J., April, 1883. 


WARRANTIES IMPLIED IN SALES OF PERSONAL PROPERTY IN THE UNITED STATES 
anp Canapa.— Am. L. Reg., February, March, April, 1883. 


